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1 February 1947 


1. The foreword to the IS July 1046 3’epuhlication of 
tbig "Manual for Trial of ’Var Crimes and ^elated Cases," is 
horeby superseded. 

2 . Th.is Manual Cor trial of war crimes cases is pre- 
scribed for use by all personnel concerned In such trials. It 
contains a compilation of the directives covering the important 
aspoots of trials, together with citations of authorities 
derived from past, decisions on questions arising therein, 

as well as prescribed fox’ms for the records of trial. 

3. Tbe War Crimes Croup will keep this Manual up to date 
by constant research and annotation, in order that the person- 
nel engaged in trials may at all. tines be certain that the 
trials'are being propel j.y conducted.. To that end. changes in 
directives and additional authoritative annotations will be 
supplied as they occur and become available. To accomplish this 
purpose the pages have been prepared for insertion in a 3-ring 
binder. There appears on each page, at the top left-hand and 
top right-hand corners, respectively, the numbers of the section 
borne by the first section on that page and the date of its 
issue. ’.There changes occur, new pages will be supplied, 
bearing now dates of issue and new or revised section numbers, 
together with instructions as to the old pages for which they 
are to he substituted. Tho Table of Contents will be re- 
publishod as the need arises. 


4, Hereafter all letters forwarding changes ’”111 be 
designated "Change 1," "Change 2 ," etc., in numerical order, 
Recipients are requested to file all such change letters in 
the front of the M anuai, after having ma'-’s the substitutions 
or the additions of pages indicated ;in the chance letters. 

If these instructions are followed, the ’•tnua- "dn not only 
be kept up to date but by checking the cha ago Vetters against 
the pages ^ the Manual, all ouestions arising 'To" time to 
ti m o as to whother the » c anuai is up to dote in every re^oect 
may be quickly and accurately resolved. 

5. Since the 15 July 19^6 complete revision of the Manual, 
the following changes, including those hereby effected, have 
been made: 


Section Altere d 
or Added 

270 


IX to 


Pages 


Reason 


/AT 




15 Aug 46 /$\o8fclQ9.^\ Addition paragraph e 

(- > O 1 re confessions against 

-hco-accused. 


- «« w «*’ 
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i,rr;&v"i v 
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F0RE"'0^D (continued) 

• i « 
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Section Altered Date 

1 Oct 46 


1 February 1047 


or Added 


^ages 

Affected 


T5 engon 


450 


311-312 


oec 450 added re 
authorization to pay- 
witness fees granted 
by OTFD by C/N of 
29 Aug 46. 



/ 


120 


1 Nov 46 


10-15 


Inclusion of Theater 
directive of 14 Oct 46 
which superseded 
directive of 11 July 
46, effecting; 

(a) Correction in par 
7a re swearing of court 
members • 

(b) Enunciating "hard 
labor" principle as to 
prison sentences in 
par 7c. 

(c) Clarification of 
provisions of par Rd 

a? 5 to category of cases 
on which t t a is to 
take final action. 

(d) Spreading of par 
12 re "uboeouent pro- 
ceeding to authorize 
trial by ^gneral 
Military 'loverhment 
Courts 


I 




340 


1 Doc 46 


20B-20P 


Addition of par 340£ 
prescribing numbers of 
copies of record and 
policy re introduction 
and U 30 of written 
exhibits . 


120 


1 Feb 47 


10 


Correction of citation 
of quoted 14 Oct 46 
directive. 

(°r 3 movo old page 10 
and substitute new ^ 
page 10 . ) 


270 


1 ^ob 47 


107-107.1 Substitution of new 
subparngraoh c(2) to 
clarify universal 




ii 



FOFEWO ?>D (continued) 


Section Altered 
or Added 

270 

(cont 'd ) 


Date 


rages 
TiTi ected 


270 


1 . Pc') 
1947 


00, 1. 


273 


283 


1 Feb 
1947 


1 Fob 
1947 


109*2 


.11 


501 


1 Feb 
1947 


403 


1 February 1947 


Reason 


ad, risibility of sworn 
statements, eddition of 
nev.’ subparagraph c(4) re 
no requirement for founda- 
tion evidence to support 
admissibility of sworn 
statements, and addition 
c f ne v subparagraph c(5) 
at-.pli Tying principle that 
any evidence of probative 
v"'!ua is admissible. 

‘/''moire old page 107 and 
nitre, extuto no v pages 107 x 
and 107.1 ) i/ 


/reading of rights of 
accused to o' 1 set to moke 
e it' v or a ^‘'orn or an 
t:-,!' :omi statement. 

( "c-ove old page 109 1 
r-d e nb*titute new pago 


/ 


J ft. i) 


IS 


Addition of nev/ Sec 273 
ro ‘tope of c.ross -examina- 
tion of accused. 

(jnid nev; page 109.2) 

Addition of new Sec 283 
to clarify offect of 
administrative d e term i na - 
tirn of non-availability 
c f ‘ witnesses. 

(remove old page 111 and 
substitute nev- page 111) 

Insertion of desirable 
showing in record re 
court’s agreement, that 
President will mile on 
interlocutory question, 
('r’emo vo old cage 40g and 
'’Kb'- fc’ tute new cage 103 ) 


/ 


iii 


FOREWORD ( Cone inued ) 


1 February 1947 


Secti on Altered 
or Added 


501 


Date 


1 Feb 
47 


Pages 
Af feel 


ectod 


407-408- 

409-410 


Reason 


Alteration of Outline of 
Trial to clarify intended 
practice re reducing 
interrogations by the 
Court and time of 
interrogation of accused. 
(Remove old pages 407 to 
410, incl. , and substitute 
new miges 407 to 410, / 

Inclusive. ) 


610 


1 Feb 
47 


504 


610 


1 Feb 
47 


506- 5. V 


fy. 


Correction to eliminate 
statement to effect 
prosecution and defense 
counsel arc apoointed 
rather than assigned. 
(Remove old page 504 and 
substitute ne« r page 504.) 

Deletion of misleading 
matter re interrogation 
of accused by Court. 
(Remove old pages 506- 
507 and substitute new 
pages 506-507. ) 

Altir.ation consistent 
’••1th ccused being able 
to elect re a sworn or 
an unsworn statement. 
(Remove old page 508 and 
substitute now cage 508. ) 

6. Also inclosed, in addition to th.j new pages above 
indicated, is new Table of Contents, numbered v to vii, 
inclusive. 


610 


Feb 

47 


508 
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Colonel, JAGD 

Denuty Theater Judge Advocate 
for Tar Crimes 
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1 Arril 1047 


OiA.* rs 2 


•A UU-aL FOR TRIAL "F .'.'A < S.R I‘.S3 a?*D RE I AV3P CASS" 

l c Be sure to adhere to the instr notions in the Foreword to the 
larual, end file this Charge o in the front of the 'anual. 


• ; • 


2. Changes: 

Section alt ered L»ate_of 
or /iaa ad Chnr.f-o 


Pages 
i:i nr. tod 


220 


1 Apr 47 103 


230 


1 A or 47 104 


501 


1 Apr 47 402 


^ . 


’ll 


1 Apr 4/ 405 


eo l 


1 . pr 4 7 


4'V7 


501 


h: 


•*.7 


an 


Reaso n 

Limitation of interrogations by 
court to the president. (A amove 
old pc.pe 103 and insert new page 
103 „ 1 ir' 

Provisions for fingerprinting and 
photographing of accused as an 
incident of service, and incor- 
p -ration thereof in record of 
trial (^emove old pare 104 and 
i 1 sert new pace 104.'/ 

is 

insertiot of essential question 
to covr t mrs concerning 
• o :r>i''le c-pesition * o capital 
punishment, (Remove oil pare 
'.02 and inert ror pa~e 402.1 

Irtr ■ ' ucti or. ir*o record or' finger 
prints and photograph. (Renove 
old cage i A and Insert ne v page 
405 .) ' ^ 

limitation of interrogations by 
co'irt to the president. (Remove 
oil pare 407 and insert, new page 
40?,) 

I,i nr tatior of i r.tesr ora ti ons by 
coui t '„o the pr cm lent. (Remove 
oil pare 410 and insert new page 
410.) 


1 








H£/iDQ!MTERS 
7708 tfAR CRIMES GROUP 
EUROPEAN COMMAND 
APO 178 


CES/gt 


CHANGE 3 


1 May 1947 


HA1TJAL FOR TRIAL OF TAR CRIMES AID RELATED CASES 


1. Be sure to alhore to the instructions in the Foreword to the 
Manual, and file this Change 3 in the front of the Manual. 


2. Changes: 

Section Altered Date of Pages 


or Addec 




Date of rage 3 
Change Affected 

1 May 47 103 


1 May 47 


1 !!av 47 


Reason 


Provision far -interrogation of 
accused by (at^ -4nember of court. 
(Remove old page 103 and insert new 
page 103.) 

Provision for. jlnter rogation of 
accused by^nj member of court. 
(Remove old pages 407 and 410, and 
insert new pages 407 and 410,) 

Prevention of undue repetition by 
both prosecution and defense of 
arguments already presented, 

(Remove old page 411 and insert 
now page 411.) 




1 Incl: 

New pages 103, 407, 410, 411. 


> ' ' 

C. 2. STRAIGHT ' 

Colonel, JAGD 
Deputy Judge Advocate 
for *Var Crimes 
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PART I 

AUTHORITY FOR TRIAL OP WAR CRIMES 

Responsibility lor _ Military Government in US _ Zone, Germany^ 

GO 337, this Headquarters, subject, "Responsibility ior 
Military Government in US Zone in Germany," dated 14 
Dec 1945, provides r.s follows: 

"1. On the effective date of this order, 1 January 
1946, the Offices of Military Government for Bavaria, 
Wuerttemberg- Baden, and Greater Hesse will each be- 
come an independent command under their respective 
directors, who will report directly to the Commanding 
General, US Forces, European Theater. The Office of 
Military Government for Germany (US) and the Office 
of Military Government (US Zone) may communicate 
directly with theee Lcender Offices of Military 
Government through functional channels in conformity 
with letter, this headquarters, AG 014.1 GEC-AGO, 
subject: 'Functional Channels foi Military Government, ' 
dated 10 November 1945. 

"2. On the effective date of this order, the 
Commanding Generals, Eastern end Western Military 
Districts, will cease to command or supervise the 
activities of these offices or subordinate offices 
of Military Government witnin their districts, but 
will retain general court martial jurisdiction. 

"3. Within their respective areas, the Directors 
of the Offices of Military Government for Bavaria, 
Wuertteraberg-Daden, and Greater Hesse will command 
all Offices of Military Government within their 
Land, and all unite and personnel attached or 
assigned thereto, and will bo responsible for: 

a. Direction of activities oi subordinate Oifices 
oi Military Government under t.eir command, in- 
cluding the issuance oi necessary directives, 
orders and instruct iors. 

b. Administration of the Us Military and civilian 
personnel under their command, pertaining to: 
assignment and transfer of personnel, travel, 
accounting and records, promotions and demotions, 
leaves of absence and furloughs, awards and decora- 
tions, redeployn nt and readjustment, and similar 
matters, and the issuance or orders to carry out the 
above, in accordance with Cheater policy. 

c. Supervision and control of German civil agencies 
and German and other civilian activities, directly 

or through subordinate offices of Military Government. 
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4 ' 


adequacy of these resources for that purpose. 

Whenever Directors consider that order cannot be 
maintained by the use of such resources, they will 
request assistance from the District Commanders. 

In that event the District Commander will use the ' 
means at his disposal as required to restore order; 
and to the extent necessary for this purpose, he 
may assume direct control of civilian agencies and 
the civilian population, acting, if possible, in 
agreement with the Director of the Office of Military 
Government concerned. Any such action will be termi- 
nated as soon as security permits. 

"7. c. The Commanding, Generals, Eastern and Western 
Military District, will retain their authority, 
under current directives, to requisition real 
property necessary for the discharge of their 
responsibilities, but all such requisitions will 
be made through the Offices of Military Government. 
Directors of Land Offices may present to the 
Commending Generals their views as to the effect of 
such requisitions un military government objectives, 
but will h t .ve no authority to disapprove them and 
will promptly take necessary action to acquire through 
the German authorities, the property requested. After 
taking such action, the Director of the Office of 
Military Government may submit any objections to the 
requisition to the Commanding General, United States 
Forces, European Theater, with copies :o the Command in 
General of the District. 

b. All acquisition- of other types of property or 
production, or of labor and services, will be made in 
accordance with current directives and instructions. 

"0. The Commanding Generals, Eastern and Western 
Military Districts, and the Directors of the Offices 
of Military Government in the same areas will coopera^ 
to assist each other in the performance of their 
respective responsibilities, and, so far ns possible, 
will gree upon joint action with reDpect to matters 
of common concern, subject to prescribed policies and 
procedures. 

"9. In addition to inspections nd investigations by 
the Theater Inspector General, upon request of the 
Theater Commander the Inspector General of each 
District Commander will make inspections and investi- 
gations, under the direction of the District Commander, 
of the activities of the Office of Military Government 
on behalf of t..e Theater Commander. Reports of such 
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inspections and investigations will be submitted 
to the Theater Commander through the District 
Commander. 

"10. The following letter orders relating to 
specific activities and functions remain in effect: 

a. Letter, this headquarters, AG322.011 GEC-AGO, 

subject: 'Organization and Responsibility for the 

Supervision of Civil Transport at ion in Germany, ' 

27 November 1945, a.3 amended. 

b. Letter, this headquarters, AG 014.1 GEC-AGG, 
subject: 'Organization of the Department of 
Communications and Posts, US Zone, Germany, ' 29 
September 1945, as amended. 

c. Letter, this headquarters, AG 322 GCT-AGC, 

subject: 'Consolidation of Command in the Bremen 

Sub-District, '21 November 1945. 

d. Letter, this headquarters, AG 013.3 GEC-AGO, 

subject: 'Review of Cases of Detention by 

Security Review Boards, ' 15 November 1945. 

"11. The Directors of tue Offices of Military 
Government ior Bavaria, Y/uerttemherg- Baden, and 
Greeter Hesse will continue to perform their 
functions in accordance with directives and in- 
structions as heretofore issued to Comr, landing 
Generals, Eastern and Western Military Districts, 
except as modified by this General Order, or as 
hereafter modified and supplemented from time to 
time. Prom the effective date of this order, such 
current directives and. instructions will be con- 
sidered as having b^en issued to the Directors of 
the Offices of Military Government for the three 
Laender rei erred to above. 

"12. All current directives and instructions are 
modified to the extent th't they are inconsistent 
with this order." 

SEC 110. 

Military Commission^ 

In the letter of this Headquarters, file AG 250.4 JAG- 
AGO, subject, "Military Commissions," Third US Army, 
etr.l, dated 25 August 1945, it was directed: 


"1. General. 

a. Authority toJYo^qlnt You - re ncreby authoriz 
"to appoint military "commissions for the trial of 


/ 
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I 










persons subject to the jurisdiction of such 
commissions who nre charged with violations of 
the laws or customs of war, of the lav/ of nations, 
or of the lawe oi occupied territory or any part 
thereof. You are not authorized to redelegate 
such appointing powers. 

b. Cases to_be Tried. As a matter of policy no 
case 'shall be referred to trial before a milita.ry 
commission except when directed by this headquarter 
Applications for authority to proceed with such 
trials will be forwarded to the Deputy Theater 
Judge Advocate, Y/a.r Crimes Branch, this headcuarter. 
APO 757. 

c. Composition. Uilitory commissions shall be com- 
posed ox not less than throe commissioned officers 
of the United States Army. There shall also be 
appointed a trial judge advocate and defense counsel 

d. Convict ion_or Sentence. The concurrence of at 
least two-thirds oi the members of the commission 
present at the time of voting shall be necessary 
for the conviction and for the sentence. 

e. Approval of Sent cnc e^ I'To sentence of a military 
commission”ap'pointed under the authority cited in 
sub- paragraph a, above, shall be carried into 
execution until the same shall have been approved 
by the officer appointing the commission or by the 
ofxicer commanding for the time being. 

f . C onfi r mn ti on__ of Death Sentence.. ITo sentence of 
death shall be carried into execution until it shall 
have been confirmed by the Theater Commander or hie 
designee. 

"2. Rules oi^Procedure^ Military Commissions shall 
have power "to make," as occasion requires, such rulet 
for the conduct of their proceedings, consistent wii 
the powers of such commissions, and with the rules c 
procedure herein set forth, as are deemed necessary 
for a full and f~ir trial of the accused, having re- 
gard for, without being bound by, the rules of pro- 
cedure, and evidence prescribed for general courts- 
martial. The provisions of Section VII, paragraph 
30-47, ’/ar Department PM 27-5, subject: 'Militaxy 
Government and Civil Affairs, ' dated 22 December If 4 
I are designed as a general guide in this field and v/i 
be followed except as cxncnded by this letter or othe 
instructions of this headquarters. 

"3 . Evid_enee__Adroi s c ib le . Such evidence shall be 
Admitted before a military commission as, in the 
opinion of the president of the commission, has proL 
tivc value to a reasonable man. 


5 


SEC 110 


15 July 46 


"4. Charges and Specifications., Formal charge 
and investigation as contemplated in Article of 
War 70 are not necessary in proceedings before 
military commissions, although V/ar Department, 
Adjutant General's Office Form Humber 115, may be 
used as a charge sheet. The charge should desig- 
nate the offense by its legal name or describe it 
in terms of international law, preferably without 
reference to an Article of War. The specification 
should set forth the detrils of the act charged 
with sufficient definiteness to show the jurisdiction 
of the commission "and the status of the accused. 

The accused shall be furnished with a copy of the 
charges and specifications. Although no oath is 
necessary, the charge should be signed by a person 
subject to military law. At some stage prior to 
the trial, the charge should be investigated suffi- 
ciently to enable the appointing authority to 
determine thr ‘ the offense merits trial by military 
commission. Before directing the trial of any 
charge, the appointing authority will refer the case 
to his st'-i judge advocate for consideration ~nd 
advice. 

"5. Challenges., Members of the military commission 
may be challenged by the accused or the trial judge 
advocate for cause stated to the court. Peremptory 
cl .llenges shall not be allowed. 

"6. Oat ’is. Making such changes as are necessary, 
the appropriate oaths contained in Article of V/ar 19 
shall be administered to members of the commission 
as well as to the prosecution and to others connected 
with the trial. All witnesses will be sworn. 

"7. Pleas. Gcnerr.l and special pleas of the accused 
should be heard and passed upon by the commission in 
order to insure a fair and impartial trial. 

"0. Fee s , and Allowances. Fees end allowances for 
witnesses/ court reporters and interpreters will be 
set as provided in Army Regulations 35-4120, dated 
3o July 1943, as changed, or as may be published in 
future instructions from this headquarters. 

"9. Interpreter for Accused. The accused shall have 
the right to hnve^the proceedings of the commission 
interpreted into his ovm language if he so desires. 
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"10. Records of_Trial. 

a. Preparation. Commissions shell keep a record of 
iheir proceedings, conforming as nearly as praotioabl 
to that prescribed for general courts- martial. Court 
reporters may be detailed for this purpose. If for 
any cogent reason it is inexpedient to make a verbati 
record of the proceedings by stenographer or in long- 
hand, the record shall be prepared in form prescribed 
for special courts-martial, preparing in such case a 
sufficiently complete summary of the testimony of 
the witnesses that the revie ving authority may 
properly evaluate the evidence received by the 
commission. 

b. Disposition. The record cf trial will be prepared 
and authenticate! in duplicate and forwarded, togethc: 
with pertinent accompanying papers, including on 
original end sigied copy of the review of the staff 
judge advocate, jo the Deputy Theater Judge Advocate, 

War Crimes Branch, this headquarters, APO 757. 

/ 

"11. Sentence. 

a. General. Subject to limitations imposed by this 
headquarters, military commissions may adjudge any 
type of punishment referred to in paragraph 45, 

V/rr Department FJi 27-5, subject: 'Military Government 
and Civil Affairs, ' dated 22 December 1943. 

Commissions nay he guided by, but are not limited to, 
the penalties authorized by the Manual for Courts- 
martial, the laws of the United States, and of the 
territory in vhieL the offense was committed or the 
trial is held. 

b. Places of; Coniineme_nt . Places of confinement will 
be designated by the appointing authority as in the 
case of prisoner: 1 sentenced to imprisonment by 
military government courts. 

"12. Review^ 

a. Every record of trial by Military commission 
will be referred by the appointing authority to his 
staff judge advocate ior review before he acts thereon 

b. Every record of trial in which a. death sentence is 
adjudged, if 3uch sentence is approved and not commute* 
by the appointing authority, will be forwarded to the 
Deputy Theater Judge Advocate, War Crimes Branch, 
this headquarters, APO 757, for review by the Theater 
Judge Advocate or his deputy end presentation with 
appropriate recor.imendat ions to the confirming author it; 
for action. 
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"13. Act ionJJ^on Sentences After Conf i r mat ion ._ The 
action taken by the conf irming "authority upon sen- 
tcnces requiring confirmation will be notified to t 
appointing authority, who v/ill issue appropriate 
orders promulgating the sentence as confirmed end 
carry the same into execution. In confirmation cue 
the record of trial will be retained in the office 
the Deputy Theater Judge Advocate. 

"14. Publicity. Trials will be held in open court, 
exoept “when "security, protection of witnesses, or 
other considerations malco this inadvisable. Pull 
publicity may be given to trial proceedings and 
execution of death sentences. : J r cc material will 
be submitted to i>res3 censorship in the normal way 
and will be subject only to normal press censorship 
restriction to protect counter- intelligence organi- 
zations and method. 

"15. flit Ration,. Remission, etc^ The power to ore 
the execution of a sentence, or to confirm a death 
sentence, of a military commission includes the pow. 
to disapprove or vacate in whole, or in part, any 
finding of guilty, and to mitig-te, remit, approve 
and commute, suspend or to rcmrnd for further pro- 
ceedings or for rehearing before a new military 
commission. 


"16. Reports. 

a. The appointing authority will advise the Deputy 
Theater Judge Advocate, \I ‘. r Crimea Branch, this he. i 
quarters, APO 757, by TY/X or the result of each tri 
by military commission immediately upon announcement 
of findings and sentence. 

b. Reports of execution of 'll death sentences im- 
posed by military commissions will be m. .de to the 
Deputy Theater Judge Advocate. 

"17. Distribution of Orders ir omu lgat ing Sentences. 
The distribution listed below will be included ior 
all order o promulgating sentences of military 
commissions : 

a. Tlu.ee copies to The Ad jut nt Gcneial, Y/ashingtor. 
25, D.C. 

b. Twc copies to The Judge Advocate General, 

Y/as. .ingt on 25 , D.C. 

c. One copy to the Adjutant General, US Forces, 
Luropem TliSi.tci , a 20 757. 

d. Three copies xo xhe Theater Judge Advocate APO 7 1 
t. Tw o copies to the Assistant Judge Advocate Gener 
with the US Forces, Euiopern Theater, /PC G07. 
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f. Three copies to the Deputy Theater Judge Advocate, 
War Crimes Branch, APO 757. 

"18. All directives and instructions of this and 
subordinate headquarters relating to military 
commissions are hereby superseded to the extent in- 
consistent with this letter." 

SEC 111 

Authority of Lil.it ary Commissions To Try War Criminals^ 

The Deputy Theater Judge Advocate lor \7: r Crimes has 

stated : 

"The Military Commission which heard this case was 
properly constituted .nd had jurisdiction over the 
subject matter and of the accused. A military 
commission has jurisdiction over the inhabitants 
ox an occupied enemy country held by the right of 
conquest (Par. 7, FI.; 27-10, Pules of Land War f me • 

0 o^l e man v. Tennessee (1878) 97 U. S. 509). Military 

commissions are not restricted in their jurisdiction 
by territorial limits. (United^ States v. Hogg, et 
a.l (1065), 8 Rebellion Records, Series II, 674, 678; 
56 J-R.rv. Law Review, 1059, 1065). Thus, an ofiense 
against the laws of war committed in a country prior 
to its occupation may properly be tried by a military 
commission of the victorious :xmy upon occupation. 
(Memorandum by the Judge Advocate General (SPJGW 
1943; 17671, subject: Ju r i s d j. c t i o n_ t o Punish War_ 
Criminals, 13 December ~19<i3; Dig. Op. JAG, 1912, 
p. 1067; Trial of Jle.iry Wirs (1868). 40th Cong. 2nd 
Scss. House of Representatives, Ex. Doc. ITo.23; see 
also cases cited on pag^s 207-216 in Universality of 
Juriadietion_Over V/; r Crimes (Cowles), reprinted 
from 33 California Law Review (June 1945 )). Civilian 
nationals of a belligerent power are bound, to accord 
to lawful enemy combatants the treatment required 
under customary and conventional international law 
(Art. 2 of the Geneva (Prisoners of War) Convention, 
27 Julj 1929; Art. 23, par (c) of the Annex to the 
Hague Convention Ho. IV of 10 Octobei 1907, Change 1, 
15 i r ov. 1244 , par. 345.1, PI! 27-10, Rulo3 of Land 
Warfare). Both the United States and Germany were 
sign tory powers to the cited conventions. The 
killing of the unarmed prisoners of war in the inst s 
case was intrinsically so barbarous and inhumane that 
it can properly be said to violate not only the wxitl 
law of nations, but also those implied concepts and 
standard: of decs ,cy to which the nationals of -very 
belli crent a_ra bound by the unwritten law of nation: 
The offense closely a.p rexinated common law murder. 
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The jurisdiction of tho Commission over tho offense 
and ovor tho accused is beyond question" (United 
States v. Karl JBloc h , Doc 43) 

Establishment and _Proc_eduro of Mill t&ry Government 
'CourTsT ”* *" “ ~ 


Relative to establishment of 1 tary Go ve rnm ent Courts 
for tho trial of vw criminals and the proc edure to bo 
followed In sucbc'S's^ TTTCTTStftor rf this headquarters, 
file AC 000.3 Jf's-AGh, 3Ubiect, "Trial of "far Orirjes 
Cases," dated 11 October 1946, directs ns follows : 


"o 


Revelation of Autborri tv. 

The authority formally vested in the Commanding 
General, Third LP Army Arno, so appoint special 
Military Government courts and Military Connis-ions 
for the trial of war crimes’ crises ns vyeTT a* All 
authority to take other actions in connection there- 
with has been revoked, 

** 

"4, Appointment of Military Government Courts, 

Hereafter Military Government Courts for the trial 
of war crimes canon involving American nntionuls as 
victims and mass atrocities commit ;od in the American 
Zone of Occupation will bo a ope in'- ed by, and nil 
further actions Jn ccnnoction with such cases will 
be taken by this headquarters.. Tho principles here- 
inafter set forth will bo adhered to in tho appointing 
of such courts and in tho talcing of such actions a 

"5. General, 


l! 

ft 


As a matter of, policy, such cases involving offenses 
against the laws a T2 usages of war or the laws of 
the occupied territory or any part thereof, commonly 
known as war crimes, committed prior to 9 ^ay 1945, 
a3 may from time to time bo dete^m^ned by the Deputy 
Theater Judge Advocate for ’"'nr Crimea , will be tried 
before spe cially appoint ed Military Government C ourts 
excopt where otherwise directed by the Thoater 
Commander. 

"6. Pror edural Matters Before Tri.aT_< 

a. Charges^ Charges In the cnc-’s contemplated 
will be prepared under the direction of the Deputy 
Theater Judge Advocate for War Crimes in the form 
prescribed for Military Government Courts, 
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b. Reference for lrial._ The charges vill be 
referred to special military Government Courts 
by the Deputy Theater Judge advocate for bar 
Crimes . 

c. Lnited_I>at ior.s_Cbservcr at the time of 
referring such charges for trial the De-guty 

I Theater Judge advocate for bar Crimes vill deter- 
mine those Inited Nations, if any, vhich in his 
judgment should be invited to send observers to 
the trial and vill extend such invitations on 
behalf of the Theater Commander. 

7 d. appointment of_Courts. The courts vill be 
appointed by this headquarters and vill be com- 
posed of officers within this command. General 
Uilitary Government noai'ts and Intermediate 
military Government Courts appointed as contemplated 
herein vill consist of not less than five and not 
less than three members respectively, and the 
senior member present at each trial vill be the 
president and presicing officer of the court. Ihe 
orcers appointing such courts vill detail at least 
one officer vith legal training as a member of such 
courts ihe Deputy Theater Jucige Auvocate for v.ar 
Crimes vill assign one or more prosecutors and 
defense counsel but they vill not be formally 
designated in the orcers appointing the courts. 

"7. Trial. 

a. If after the trial has begun a nev member is 
appointed or a member on account of unavoidable 
absence during a trial misses part of the proceedings, 
the president vill cause such member to read the record 
of the proceedings had prior to his be ing appointed 

or during absence, as the case may be. 

b. T..e Trial vill be concucted according to per- 
tinent military Government directives and instruc- 
tions, except that no person vill be convicted 

or sentenced except by the concurrence of tv o-thirds 
of all the members present at the time the vote is 
taken. 


c. li.e effective date of prison sentences vill be 
as provided for other military Government Gourts. 
sentences imposing death vill provide fer the 
execution thereof by hanging. Gonfinement vithout 
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"hard labor" till not be imposed, providing, hovever. 
that sentences heretofore or hereafter imposed vhich 
go not include the voras "hard labor" t ill be con- 
strued to require hard labor as a part of the punish- 
ment . 

"3 . £ost-tr ial_t-.ct. ion . 

a. Irrespective of the result of trial, the accused 

v ill be r> turneo to custody pending final disposition. 

b. 1 he prosecuting officer till be rt sj onsible for 

the preparation of the record of trial, vhich, after 
being properly authenticated, '.ill be fort araed to 
the Deputy Theater Ju-tc .-.ovocatc for bar Crimes vho 
v ill prepare a ' n .evitv and Recommendations for 

submission to Z' ir A .* Juagc advocate. 

c. In taking &' Jon prescribed in subparagraph 
b. above the i:euty .... a ter fudge «»uVocatc for bar 
Crimes vill tab . j iio eons ± deration and i-cludc in 
the heviet and h-com..'. ndatior.s any fc tit ion for 

Re vie \ or re qu st for clcif.er.cy filed on behalf of 
the accuseu. 

d. Lxcept as hereinafter provided in this subparagraph 
no senttnee vill be carried into execution until the 
sentence has beer, approved by the Theater Commander 
after having received the recommendations of the 

T heater Judge jkv. vocate as to the vi^vs expressed in 
the Re vie v an*. Recommendations. The Ineater Judge 
aovooate is hereby authorized ana directed to exercise 
all of the powers of the Theater Comrnaneer in cases 
vhere the sentence of ce-ath has r.ot been pronounced. 

The action taken vill be enttr>. d on the cast record 
in tr.c space- provided on Legal iorn ho. 13 over the 
signature of the Iheattr Ct.m. uncc r or, in cases vhere 
no sentences of death has been pronounced, of the 
Iheattr Judge advocate. 

"9. bitnesses to^h^e cut ions . Death sentences 
aajuogea may be executed t ithout attendance of 
‘mandatory vitnessts srecifi-. „ in 1..GR-3C2. 5. buch 
executions vill be attended by such be. ..rmy officer 
or officers as may be designated ir. the death warrant, 
or ordc r of e r - cuticn . 

"lu. ft rr..ar._ .. .t c i ling _of Records, after final action 
the case records of all Trials till be for 1 araed to 
t lit Le ) ut.y Theater Ju*ge advocate for r Crimes for 
permanent filt . 

"11. Casts being. Iriccl. ll.c tribunals litre toforc 
appointed by tin .l.ire t~ army are a for the trisl 
of ’ . r crimes cases ’ i l contit.ut as tribunals of 
this headquarters anu vill complete all tar crimes 
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casts then on trial by such tribunals. Courts 
appointed by tnis headquarters v ill proctea to 
trial vith the ar crimes Cc.se s heretofore rtftrred 
to the Third La army area for trial. Inis heod- 
quart rs vill take all appropriate action in con- 
nection vith ”ar crimes trials heretofore com- 
pleted by the xhird or Seventh Lo *rniie s as though 
such eases had been referred t.o courts spfointed 
by this heedquart rs in the first instance. 



"12 Jfpss_M.ro ci t y bub s^qucnt_Proce tcin^s 

a. Certain atro 1 y cases have heretofore 

been tri^ci i.c., h'« omar Dachau and heuthausen 
cases '.herein tne principal participants in the 
respective u.ir hri' ; i ■ s ure charged vith 
violating the ' . • . j . s of var under partic- 

ulars alleging \ t , acted in pursuance of a 
common Gesir. + > < \ : ens to killings, 

beatings, ten/ • st-rva ie,n abuses ano indig- 
nities, or part' ’ - substantially to the same 
effect. l..c c r. ■ i urincunced sentences in those 
case s involving . ;p; r.ionme nt ano oeath ar.c of 
necessity, in v .- of the issues involved therein, 
found that the mass f.trocity operation invoiveo 

in each v as criminal in nature and that those 
involve a in the .ass atrocities acting in pursuance 
of a common design eld subject persons to killings, 
beatings, tortures, etc. 

b. . itii regard to subsequent procteoings against 
accused other than those involvec in the initial or 
'parent 1 mass acrceity cases heretofore or hereafter 
tried involving charges and particulars substantially 
similar to those described in paragraph a, above, it 
is prescribed as folio's; 

(1) after find action by the re vie' ir.g ano confirm- 
ing authority, if any, in connection vith a parent 
mass atrocity case, this he ..d'-'uart . rs 1 . i±l appoint 

or.c or more Mil it ry Government Courts to try such ^ J/ <' ( 
additional individuals as may be charged vith 
participating in tlu mass atrocity. 

(2) In such trie 1 of adeitional participants in 

the rn^ss atrocity the prosecuting officer vill fur- 
nish ti: cc urt certified cori- s of tlv: charge and 
particulars the findings and the sentences pronounced 
in the par . nt. cas . I.. ere upon, such ..ilitary Govern- 

ment courts vill take judicial notice of td decision, 
rcnciercd in tin p rent cas_. inducing tlu finding 
of the court tin the parent case) that the mass 
atrocity operation las criminal in nature end that 
the p^rti cipants tin rein, acting in pursuanct of a 
common at sign, ciic subject persons to killings, 
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beatings, tortures etc., and no cxc.mint.ticn o.f the 
re cord in slid, parent ease need be made for this 
purpose. Ir. MVjh trials of additional participants 
in the mass atrocity the courts \ ill presume, sub- 
ject to being rebutted by appropriate evidence, 
that those she n by competent evidence to have 
participated in tn<. mass atrocity knew of the crim- 
inal nature thereof. 

(3) Ihc ..iilitary Government Courts rill examine 
the evidence presented to them bearing upon the 
nature and extent of the participation of the 
additional participants in the mass atrocity opera- 
tions and preno-:: ex such sentences, if any, as 

may be appropr: dc . 

(4) In any insv-r.-.v. :lr vhich in the opinion of an 
Intermediate ...1 1 : .a / Go .eminent Court the evidence 
presented Uiva'v . »;:■.*?/• sentence than is vithin 
the pover of Ir ... rr.c . ; c*. •. Military Government Courts, 
the court \ ii i 'v- p .i . prcceeoings vith regard to 
the accused inv.' i and refer the matter to chc 
Leputy Theater J . : £ e .c.ocote for bar Grimes re co- 
mmenuing that charges against the accused be referred 
to a General Military Government Court." 

SEC 121 

authority ol_kilitary Gove rnme nt_Geurts tc_Try_’ ar_Criminals_ 

1 he Supreme Court of the Inited States has stated that 
military tribunals do not lose their jurisdiction of v&r 
crimes cases by mere cessation of hostilities; 

Lilitary commissions and other military tribunals 
of concurrent jurisdiction may -lav fully be convened 
for the triul of offenses against the lavs of v&r 
at any time at least until peace has been officially 
recognized by treaty or proclamation of the political 
branch of the Covc-rnment. and go not lost their 
jurisdiction by a itk re cessation of hostilities. 

In_rc_ Yam&shita _</-.£l__tnb_„ £ 7 2,_3up.A Ctj. ,_Cctobcr_l£:45. 

SEC 122 

Jur isdict ion_of hil itary_Gov_crr.ment Gourts..of ~ar Crimes 
Committed Pr j.or io_Gccup_.t ion . 

'ihe Leputy Ihcater Jua^e advocate for ..ar Crimes has 
stated that i.ilitar., Government Courts have jurisdiction 
over var crimes committed prior to occupation. 
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"The Military Court vhich heard this ease vas 
properly constituted and had jurisdiction over 
the subject matter and of the accused (Letter, 
Headquarter s. United States forces. European 
Theater. ..00.5-2 GAP, 16 July 1945’*' subject; 

'Triul of > ■ jtv* Cranes and nVTtf^-'Vhrfrr. 

errehscs against the lavs and usages of var 
committed prior to occupation are properly 
cognizable by such specially appointed military 
courts (Letter Headquarters. United States Forces, 
European Theater, supra) Such courts are tribunals 
constituted undtr the ormrnon lav of var vith juris- 
diction analogous to Hut of military commissions. 

Tuey are, in fact, tru. it a y commissions except in name » 
They have, therefore, juv is diction of offenses against 
the international i..;s o::‘ vtr committed prior to or 
during belligerent occupation vUVOV 15 4 3/1767D and 
over individual perpetrators thereof (Article 2 and 3 
of the Geneva (Prisoners of \.qr) Convention, 27 July 
1929; article 23, par v c) of the. Annex to the Hague 
Convention ho. IV of lo October 1907 i Change 1, 15 
November 1944, par 345 . 1 Fie 27-10, Rules of Land War- 
fare). It is beyond question that the offense in the 
instant case - th>. deliberate murder by a civilian of 
a surrendered unarmed enemy soldier - constituted 
unlavful belligerency and vas a violation of the laws 
ff var properly triable by 0 military court having 
custody of the offender." (i.nit£d_L^atc s v._Clcmens 
V iegand _bov_1945.i 


Crimes Cases 


dated 14 October 194 


no* change in the principles of jurisdiction 
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II 

?t • j j»\m t% . * ill 


oLC Lr:. ral directives. 

k. v X 


Rvi’^re^.ccs is ...aee to; (a) Lilitary Gov^ru J >(*4 ula- 
t lo.,sH Titl e 9, -e.'.al a:.ci TTrTnl hcsT ‘Is trot it- r. . (b) Let- 
ter STVJo HT , 1 TTTcTT TO*.? ’rtb.K ct , 

"Trial cl ..ur Cri. i s Cases", dut-c 1-, fic toU r !','*+(, quoted 
at lentil in 1, supra. 


Tide a uLfc viatic c for the forc^ci'.j. rvfer* nets at h-.rtin- 
after us a ar- as 1'ollovs: 

* • **i * i'ti » i ini ^ GvVi r.i .c nt I\ _ii Uv. u | > * . l p , >« l c i* 

• + jl a ^ 1 L li t> t xuti ( 

_ - Lwtlv-X of tills ii: i.uwuuf vers , file aG jyG,£ .CL-JoG, 
sLsjt-.ct , "Trial of ..cir Crimes Cases", duteu 14 Octcoer 1$4G. 

.The references in arable numerals refer to the niuabe red 
paragraphs of the citation. 

aLC Personnel of Hie Cwurt, 

210 



General ..dlitury Government Counts and Intermediate mili- 
tary G:veri lent courts shall consist respectively of not 
less than five (. ; ) ncuuers and not less than three- (J) 
i..c:.b>rs, a;n. , i. u-c.it ion, personnel of the prosecution 
a ."id cefenst ( L, , ' a ) . !•••. m,.*or :u n.bcr of the court pres- 

ent at each trial v 111 be the president and rrcsicinp 
officer of the court ^L,ud, ...Git f-jCl.P), T.is ncrr.be rs 
oi' thiv court arc . eatcu acc-rdi .< to rank alternately to 
the ri- at it nc left Oj. the : r- side. it, encc.pt that ordinarily 
t..e lav menu r should be sea tec or. the iv.imodiate left of 
ti.c yrfsident. 


a a a 3 
. . . . '. '. u r, 
uisse ; * 


r t.ic tr.iv.1 
or ac C 1 
rt of trie 


urn a ac - re iser ir. appointee, oi 
absence cur ia L a trial 
the president ill cause 


of unnvoic able 
orocc edin: s , 


such ..it . bur t c e- no the record of tin pre erodings had 
prior to his bui: , seated or aurir. t auaence, as the case 
nay be (L ; /u)« • ■ . r uu.u.u. necessary, a military 

Gewrn.. ;t C-.urt nay, on' its ovn mot I or of 1 h< request of 
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the accused, appoint an impartial adviser to assist the 
court in a partic \lar case in checking the interpreter 
or giving testimony or written opinions as an expert on 
German law, local customs, business practices, or tech- 
nical matters. Such an adviser may be invited to sit 
with the court but will not participate in the court's 
deliberations or in its decisions. He shell be paid 
pursuant to MGR 5-308. (MGR 5-353.2). The interpreter 
will be carefully selected with a view to his language 
qualifications and reliability. He will be instructed 
to translate directly and in the same person everything 
that is said, subject to the direction of the court. Re 
will not be permitted to engage in colloquy on his own 
or to conduct the proceedings in any respect. State- 
ments, questions, and answers should be addressed by all 
parties directly to the court and by the court to the 
person concerned and not to the interpreter. (MGR 5-333*3). 

Duties Of President^ As Presiding Officers 

a. General. 

The senior member of the court present at the 
trial will be the president and presiding officer of the 
court (L,6d). (All those present in the courtroom stand 
until the court ia seated. The accused and the personnel 
of the prosecution and defense rise and remain standing 
until the choice of counsel has been announced.) Any mem- 
bor of the court may sign the record (MGR 5-908). The 
practice in continental countries is for the presiding 
judge to conduct the examination of t^he accused and wit- 
nesses end generally to take a leading part in the pro- 
ceedings. However, this should be done in these trials 
only when it appeals that the prosecutor, defense counsel, 
or the accused arc-, not familiar with common law procedures. 
In such event the presiding * judge should conduct the pro- 
ceedings to the extent necessary to protect the interests 
of the accused and to bring out all the facts relating to 
the issue bein* tried (MGR 5-354.2). Otherwise, the 
presentation of the evidence will be conducted by tue 
prosecution and defense counsel. 

b. Jt^terrogations by Court.. 

3ecau.se the practice of pleading to a charge is 
unfamiliar to the citizens of continental countries and 
is not known in continental practice, the interrogation 
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of the accused by the court at the time of pleading is 
discretionary. For the purpose of obtaining from the 
accused sufficient information to determine whether he has 
the intention of admitting the elements of the charge or 
denying it, che court will arrange to be provided with a 
dossier of the case igainst the accused, prior to the 
trial, such dossier to contain a summary of all documentary 
evidence and testimony of the prosecutor's witnesses, x'his 
dossier will be studied by the court prior to its examina- 
tion of the accused. It will be u3ed as a basis for such 
examination but not regarded as proof of the statements 
it contains which will have to be established in evidence 
in the usual way. If the accused appears unable to plead 
guilty or not guilty, tho court v/ill enter a plea on the 
basis of the accused's statements made during che interro- 
gation, providing, that a plea of guilty will only be 
entered if che accused expressly admits each and every 
element of tile offense. Otherwise, a plea of not guilty 
will be entered. x'he accused's statements made upon the 
interrogation will form part- of the record, and anything 
he says may be used za evidence for or against him. If 
the case is complicated, the interrogation will enable 
the court to appreciate the issues involved and assist 
in determining what evidence will be relevant and what 
witnesses or documentary evidence should be procured for 
the trial. (hGF b-334.3). 

c . Interrogation by cour_t in war cr Lies .trials . 

It should be noted that the suggestions in FOR 
concerning the questioning of the accused L; the court 
primarily relate to ordinary cases in which the court is 
sitting in a capacity similar -o that of a committing 
magistrate as contrasted with war crimes trials in which 
adequate prosecution and defense counsel are present, 

Pr os£cut£r . 

a. (^ual if JL c a t ions of jirosecutjsr. 

Any qualified officer, onlxsted or civilian 
lawyer nay serve as prosecutor. 

b, Di u_ie_3 of prosecutor . 

x'he prosecutor should (a) fa; iliarize himself 
with the orders and directives providing for the trial 
of war criminals and should especially be familiar with 
the regulations cited in oection £01; (b) serve a copy 
of the charge sheet upon the accused, complete the 
“record of service, ‘ advise defense counsel of such 
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service, and file the original charge sheet in the 
original record of trial and a duplicate copy in the four 
duplicate copies of the record; (c) as an incident of the 
service of charges, cause the accused to be re-finger- 
printed and re-pho to graphed in duplicate by use of current 
/CO Pom lo. 3£, and assure that one copy of such con- 
pieted form i3 introduced as an exhibit near the outset 
of the trial and placed in the original copy of the 
record and that the duplicate copy of such form is 
placed in the accused's 7ar Crimes Enclosure 201 lile, 
v/hich files u eve with convicted accused to ’. r ar Criminal 
Prisons: (d) arrange with the accused and his defense 
counsel ’for the stipulation of" pertinent matters which, 
the accused does not wish to contest: (e) arrange with 
the presiding officer of the court for the dare of trial, 
arrange the courtroom, provide the necessary stationery, 
arrange -or the necessary reporters and interpreters to 
be present, and notify the Court, other court staff, and 
witnesses concerning the date of trial-; (f) assure that 
the court receives a dossier of the case against the 
accused, such dossier to contain a summary ci all docu- 
mentary and written evidence and a summary of the te3ti- 
nony to be given by tile witnesses for the prosecution $ 

(g) place before each mentor of the court, for nis use 
during the trial, a copy of the charges and particulars 
outlining the offenses for which rue accused is being 
tried; (h) supervise preparation of the record of trial 
(L, 3b); (i) arrange for transporting the accused with 
necessary guard and the witnesses for the trial: (j) 
a. rang a for sufficient military w uards to keep order; 

(kj make certain that the requisite ness and billeting 
facilities are available- (1) assure that defense counsel 
has been furnished with the proper form -or Petition of 
he vie v/; (n) advise the court as to the ar Criminal Pri- 
son in which the convicted accused should be coni' ined : 
and (n) draft the necessary commitment to the 7ar Criminal 
Prison as described m letter, Le.dqu—rters, United gtates 
Eorces, huropean Theater, file AG 333 JAG-aGO» subject, 
"Designation of Prisons for Var Criminals," dated 26 
Pebruary 1947, using Legal Porn ho. 5 (LGR 5-905). 

2he above duties of the prosecutor are not exclusive, 
but they are intended only as a reminder. 

3*X Dsihr.se Counsel. 

240 

a. _y.rj.li di cations of defense c.oia _s el . 

Any lawyer not debarred from appearing :y the 
military bov er.nerrt may appe .r as defense counsel. 

b. Duties of defense cpu/up.-l. 

V/ithin proper limits, the court may with the 
consent of the accused designate counsel named by 3ae 
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accused to represent him in addition to assigned de- 
fense counsel, if the nature of the case makes it 
desirable. When Gorman defense counsel is appointed 
by the court, the court will authorize the Amtsgoricht 
to pay such defense counsol in the some manner and 
under the same conditions as provided for payment of 
defense counsel appointed by German courts. 

SEC Powers Of The Coiurt. 

250 

a. General. 

A General Military Government Court may im- 
pose any lawful sentence including death (MGR 5-300, 5) • 
An Intermediate Military Government Court may impose 
any lawful oontonce except death, imprisonment in ex- 
cess of ten (10) years, or fino in excess of 100,000 
Reiohsmarks (MGR 300,6), Pines will not normally be 
imposed in war crimes oases, 

A Military Government Court shall have power 
to summon as a witness any person except a child under 
14 years of ago, in which case it may summon the parents 
or guardian to bring the child to attend as a witness, 
except a member of the US Forces or service personnel 
of one of the United Nations, in which case the attend- 
ance of such witness will bo obtained by a roquest made 
to the commanding officer of such person to order his 
attendance (MGR 5-303. 1) . 

Any person whom the court may summon as a wit- 
ness may be ordered to bring with him any document or 
article in his possession or under his control which 
has a bearing on the issuos of the case (MGR 5-303.2). 

Whenever the court has reason to believe that 
a witness may be intimidated or become unavailable at 
the trial, it may direct that he be detained as a ma- 
terial witness (MGR 5-303.3). 

The court shall have power to order trial in 
camera, if it is necessary to prevent any prejudice to 
the security of the US Forces or for some other excep- 
tional reason (MGR 327.6), 

b. Sentences. 

The following rules shall govern the imposition 
of sentences: 
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(1) A Military Government Court shall announce 
its findings on each charge before it and shall pro- 
nounce one sentence in respect to all the charges upon 
which the accused is found guilty. 

(2) Every sentence of imprisonment shall statu 
the date of commencement thereof, which, if the accused 
was previously in custody, shall ordinarily make allow- 
ance for the period of custody. 

A Military Government Court shall have the 
power to hold in contempt any person, including the 
accused, counsel, witnesses, officials, or spectators, 
who offend the dignity of the court, in any manner, 
or disregards its orders. Such contempt nay be pun- 
ished by fine, imprisonment , or other appropriate 
punishment. In exorcising its powers to punish for 
a contempt, s Military Government Court shall moke a 
record which shall bo transmitted anu reviewed as in 
the case of any other sentence {MGR 5-333) • 


SEC Voting On Rulings And Verdicts. 

260 “ 

If the members of the court agree, oil interlocutory 
questions arising during the trial may bo decided by 
the president subject to cojwCtion by any member of thG 
court. Unless th„ court nas agreed that all interlocu- 
tory questions arising during the trial may bo decided 
by the president, subject to the objection by any member 
of the court, the findings of the court on oil inter- 
locutory questions and on all other questions arising 
during the trial requiring the decision of the court 
will be determined by a majority vote of all the members 
present at the tine the vote is taken. When the vote 
is evenly divided nau president casts a second vote. 
Voting is in tut inverse order of rank, tuo president 
voting lost. If, in computing tne number of votes re- 
quired, a fraction results, such fraction will bo counted 
as one. A two-thirds vote of the members present is 
required to convict, and to assess a punishment cri the 
accused. 

SEC Ru_les^ Of Evidence. 

270 

a. Non-applicability of AW 25 end AU J38. 


A directive to a military 
trial of offenses against the lows 


tribunal charged with 
or tar to the effect 
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that It -<'111 admit "such evidence as In Its oolnlon 
<"111 be an assistance in proving or disproving the 
charge, or such as in (its) ODinion ’"ould have proba- 
tive value in the mind of a reasonable man" Is not 
contrary to the provisions of Article - 25 or Article 
58 of the Articles of ^ar. Persons charged with the 
commission of a war crime are not "Persons subject 
to military law" within the meuning of the Articles 
of *7ar and are not entitled to their benefit (in re 
YAM ASH IT A, #61 and #672, Sup. Ct. , October 1945). 

b. Non-aoniicabillt^ _of rules of evidence 

Tor ^ o u rT s ~ id a r 1 1 a 17 ~ ~ 

The rules of evidence as known in 3ritish and 
American courts (or as set forth in the Manual for 
Courts -Martial ) do not apply to proceedings before 
Military Government Courts. The only positive rules 
binding upon them are those set forth in MGR 5-329. 
Hearsay evidence is admissible, but when an issue is 
important and controverted, every reasonable effort 
will be made to obtain the direct testimony of wit- 
nesses. Generally, the best evidence available will 
be required, and all evidence which will aid In doteiv 
mining the truth will be admitted (’'GR 5-354,4). 

c. General, rules of ovidenco. 


Hvidcnco shall bo admitted in accordance with 
the following rulc°: 

(H A Military Government Gourt shall in 
general admit o^el, written, and phv°*C p l evidence 
having e bearing on the !° o uep H, and ^av 

exclude any evidence which *n i t n oninjon 1° of no 
value a° proof T f security 1° af °trVe, evidence may 
be token in camera, or ?n exceptional 0 G o e° where 
security demands it may be excluded cG^o’etber. 

(2) The court shall in general reouirc the 
production of the best evidence reasonably available. 
However, this principle is not to be confused with 
the "best evidence rule." The latter i3 definitely 
not applicable {sou paragraph d, this S ction 270, 
below, and Section 280, post). In this connection. 

It is emphasized that the sworn statements of accused 
and witnesses aro always admissible regardless of the 
presence or nbsonco of thosr. who made the statements, 
unloss the court is of the opinion that statements 
have no probative value or, to apply a similar tost, 
that the statements would not bo helpful in arriving 
at a true finding. 
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l?) JSvidonco of bad character of an accused 
shall bG admissible boioro find inf, only when tbo 
accused parson has introduced ov 1 hence as to his own 
good character or ns to the bod character of any 
witness for the prosecution (MGTi 5-329), 

(4) War crimes tribunals v/1.11 not require 
foundation evidence to establish that sworn statements 
offered in evidence wore voluntarily procurod or the 
qualifications of war crimes invas tigntivo pGrsonnol 
participating in such procurement.. On the other hand, 
war crimes tribunals will prosumo, subject to being 
rebutted by ccmpotont evidence, that sworn statements 
prooiu’cd by war crimes investigative personnel from 
accused and vritnessos wore voluntarily made and that 
all interpreter'} • r, nd other puraonnel assisting in the 
procurement of such c catemerrs wero qualified by 
training and otherwise to perform the tasks assigned, 
Evidence, it any, by opposing counsel to overcome 
this presumption will not bo admitted prion to tbo 
admission of s^oh statements but may bo offered bv 
such counsel in the regular couj-t. of the introduction 
of evidence to suooort the^r o, d3 of tbo caso. 



(5) qourts win to the greatest oo.«"<b'*e 
extent apoly exoo H ^ticus and non-techn^ ca‘> procedure, 
and shall e^mit evidence which they deem to have 
probative value. ’• ithout lifting the foregoing 
general rule, the following v/il.1 bo doomed admissible 
if they appear to the vmr crimes tribunal to contain 
information of probn u ^ vg value relating to the charges 
and particulnroi affidavits, depositions, intorroga- « 

tion3, and other statements, diaries, letters, orders, 
directives, memoranda, bulletins., circulars, other 
communications and documents, ts well us the records, 
or extracts therefrom, findings, statements and judg- 
ments of the military tribunals and the reviewing 
and confirming authorities of any of the United Nations, 
and copies of any document or oth*r secondary evidence 
of the contents of any document, if the original is 
not readily available or cannot bo producod without 
delay. 
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d . *:On-hp£li.cabill.ty ol'_"best_eviderce r ule^ . 

t 

In dcteri ining questions involving the best 
evidence available. t.»e court should keep in mind the 
difficulties involved in procuring evioencc concerning 
crimes committed months or even years prior to occupa- 
tion, tile f^ct that ’ itnesses may be and often are 
hostile, the destruction of primary records due to the 
var ana the difficulties involved in the division of 
Germany into four zones of occupation. In admitting 
evidence vhich might be objectionable, if the "„cst 
evidence ru^t" ere applicable to var cri.es trials 
the court need only satisfy itself that the ori^in^l 
records or the ^uthcr of a statement cannot be pro- 
duced, after reasonably diligent effort to do so that 
the evidence, offered is of probative value, ana that 
the accused vill net unreasonably be prejudiced by ad- 
mission of such evidence. The controlling f.ctor should 
al' ays be vimther evidence aoi itted is helpful in ar- 
riving at a true finding . 

e . nomissibi lit^ cf_^xtra- judicial conl'ession_or 
admission against co^_accusc_d^ 

int uty litt. e ter J advocate for 1 ar Grime r 
naf. adopted the folio- ing opinion concerning the admissi- 
bility in evidence in vrr crimes casts of the statements 
of one accused, made out of court against his co-accus. c 
^ Letter , Deputy Theater Judge nuvocate for bar Crimes 
subject. "admissibility before a Military Government 
C~«u-t of extra- judicial btatemert of co-c.ccused , " deted 
le, tvov ember 

"The rules of procedure in Military Government 
Courts provide that 'Military Goverr.r. ent Courts 
shall in general admit all vritten and physical 
evicence having a bearing on the issues be ford it, 
anc 1 may exclude any evidence vhich in its opirion 
is of no value. as proof'. ulUlc 12 (1) Section 

cars, 

2 d edition. T.._s rule permits the admission 
of any evidence 'vhich in the opinion of the 
court i." of probative v. lue . ' i..c Guide to 
Procedure in i..j.litary Government Courts provides 
that hearsay evidence, including the statements 
of the ' itness not produced, is admissible in 
•Military Government Courts. These authorities 
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most certainly permit the admission of hearsay 
evidence . 

"Tnv. general rule, applicable in courts- 
martial, that the confession or admission of one 
accused, made out of court, is adnissiblc only 
as against such accused, is simply an application 
of the hearsay rule, a confession or admission, 

cut of ccurt, is acmissiblt against the maker 
.s ..n wvcept. '.on to such rule, (iw.C.id par. 114; 

Fi~ 2 7 - 2 5 par. 94) and, of course, that 
exception is not applicable \ hen the statement is 
used ag .inst another accused. T.e fact that the 
^ basis for th. admissibility of an extra-judicial 

state Lent of one. accused against ane tiler accused 
is sii..ply tile application of the hearsay rule is 
demonstrated by the fact that or.c co- accused may 
testify ir. court ag. inst his co-accused. 

"It is clear tlu.t a statement made out of 
court by one accused is admissible before a mili- 
tary government court ug inst all accused to the 
Sa/r.e extent as any other hearsay evidence " 

* The cited authority has been superseded by mOR 
5 - 329 * Tat voraing in the nev authority is identical 
v ith tint of the cited autherity. 

$ 

f . ftigyits_of lit.nes.sc_s . 

any person other than the accused may be re- 
quired tc testify before a military Government. Court, 
except a person of unsound mind providing that no vit- 
ness shall be required to incriminate himself ana pro 
vicing also th. t c court shall not compel. 

(1) * husband or e. v ife or a parent or a child 
to give, eviccr.ce against the other 

(2) k legal adviser to disclose any communi- 
c. tion between himself and a client im.de in the course 
of a profession..! relationship, exc.pt \ hen the communi 
cation v t.s part of or connected vith an unlav ful act or 
omission, 

I 

(3) a priest v.or otlur minister or religion) 
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to disclose any communication made in the course of a 
confession (I.ICR 5-322)# 

These privileges are personal to the witness 
and except when claimed by the witness are not cllowod. 

In connection with self-incrimination, if the 
witness asserts that the answer to a question might in- 
criminate him, the court, and not the witness, will 
decide whether answer to the question could have that 
effect end may noouiro the witness to answer# 

An accused has no privilege against self- 
incrimination. w o will not be warned that he is not 
reauired to answer when question'* are out to him. 
wowover, he will not he compelled to answer oue«tions 
nor may ho '>e sentenced for oo^temot fon refu®ing to 
answer. Tf ho refuses to an®v/er any oue®tions put to 
him, the court may draw an unfavorable inference from 
his refusal to answer (**op 5-354.5). ’ 

g. Oatbjs. 

The accused may elect, to make either a sworn 
or unsworn statement. The record of trial before 
cither Military Government Courts or v ilitary Commis- 
sions should indicato whether the accused's testimony 
is sworn or unsworn. In this connection, the following 
quotation from a case involving a trial before a 
Military Commission is of interest} 

!, The record should show, in trial by military 
commission, whether accused's testimony is 
sv/orn or unsworn. Failure of tho record to 
do so Is not, however, prejudicial, whon 
it is clear thnt his testimony was given 
voluntarily and when th'> record contains 
ample evidence aliunde to show accused's 
guilt" (TmiTFD v. D0 ,, Ii T 7KTJ a ^WAS, 

Opinion, O^.TA’VC, December 1°45). 

rho court mnv at any stao-o of the examina- 
tion question any 'witness and mav call or recall any 
witness at any tire before finding, if it considers it 
necessary ir the interests of lustlco ('*'**' 5-377.3). 

"Tho record* of trial indicated that a 
witness for the prosecution, who testified 
only concerning the fact® surrounding the 
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taking pre-trial s t° te-pent' 1 from the 
two aocusod, was not administered an o^th 
before tea f.i fvlng . Rot* 1 accused stated in 
the record of trio 1 that the statements 
were correctly reported and interoretod 
and did riot contend that they were imorooerly 
obtained. He'id that the J aroint arity did 
not injuriously effect any substantial 
right of the aocusod ” (UNITED STATES v. 
'VILHELM DIETERMAN, Opinion, DTJAWC, December, 
1045). 


SEC 

273 


Scope of £ros£ -Examination of Accused. 

An accunod ~ny not bo required to testify 
before a military Government Court, as indicated in 
paragraph f, Section 279, supra. Howovor, having 
taken the stand to testify, he may bo c :’oss -examined 
a a to any matters relating to the charge and particu- 
lars under which ho is hoing tried, irrespective of 
whether ell such matters wore touched upon during 
direct examinations 
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SEC Testimony In Reporv.s_Of Investigation. 

280 

The Deputy Tlioator Judgo Advocate for War Crimes statod 
in a letter, file AO 000.5, subject, "Admissibility of 
Reports of Investigation in the Trial of Suspected War 
Criminals", dated 6 October 1945t 

"In many instances it will not be pos- 
siblo to obtain the presence at the trial 
of a suspected war criminal of witnesses 
who havo previously given portinont testi- 
mony to the officer investigating the 
allogod war orimo. It is the position of 
this offioo that such testimony (whotiior a 
narrativo statement or in question and 
answer form) may bo introduced in evi- 
dence without further authentication if 
it was procurnd by an officer officially 
appointed to investigate war crimes. The 
presence of the investigating officor at 
the trial is not required, either to authenti- 
cate such testimony or to authenticate his 
ov/n report of investigation (which may summar- 
ize, incorporate, or havo appended thereto 
the testimony of the absent witnesses). 

Any objection based on the hearsay nature 
of such documents or the need for authenti- 
cation thereof may properly bo overruled 
by the court. (Soo Rule 12 (1), Soc. 305, 
Rules of Procedure in llilitary Government 
Courts, Part IV, par. 5a, page 25, Outline 
of Procedure for Tricl of Certain War 
Criminals by General and Intermediate 
Government Courts and par. 3, ltr. (File 
AG 250.4 JAG-AGO, 25 August 1945, USFET, 
subject, liilitory Commissions)). 

"The above is not intended to invite proso- 
cutors to dispense with the procurement of 
the best and most forceful evidence reason- 
ably available. However, numerous factors 
may make it impracticable in many cases to 
secure the personal presence of witnesses 
and, in such cases, the trial should not be 
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needlossly delayed nor should admissible 
evidence be excluded by reason of thoir 

* 0801103 *" 


ANNOTATION: 

It should be noted that paragraph 2 of the foregoing 
letter should bo road in connection with MGR 5-329 (b) 
and should bo liberally intorproted by courts, keeping 
In mind the provisions of Section 270, supra, and 
**GP 5-354,4. 


SEC 
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Finn 1 ’ fcy c f id r 1 oi s hr* tlvo 
m A nt ~oT r, n j c 7 ' - r "t> 7* ? p‘6‘ e <-• 


^termination re 
•3ul r :,: i or T5eTeuao' 


Procuro- 


Requcs ts by the prosecuticvi or the defense for 
the procurement of witnesses wi" • he filed In a 
timely manner with the Gounaci Section, Dachau 
Detachment, A^miniu fcrat • vo determinations bv the 
Deputy Theater Judge Advocate icr ’’’r.v O’ime'* as to 
the practioabl'. i ty- o t ' procuring tho personal credence 
of such v-itnes^es wi '7 bo finn'' and binding on 
prosecution and defense coonao" and the courts In 
all instances where- ho determines It to be imprac- 
ticable to procure f h3 personae j. < v-onca of witnesses, 
tho courts will, prooiod with the tr.als. 
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p a r. i iii 

PROOIDO' AL SUGC-SSTUhS 


St i pul ,tior.;j. 

A ctipu<.ntion is :n . £i* os went between the prosecution, 
.recused, _ eid the deforce counsel, cither .. s to frets 
(thr.t cox to in I'-cto .re true), or r.n to testimony (thr.t 
if c, cert: in witness ’./ore present in court he would _ivc 
the following test i.r.ony ) - (here set out the expected 
testimony). In r stipui. ticn ..e to testimony to be give: 
by r witness, ii present, there is no rgrocment -s to the 
verity or ouch testimony, but it is or. the s me plcne r.s 
the to-timouy oi those witnesimo wro r.pp . ' r in person ere 
testify . 

Stipulations re entered into with r view oi sr.vinp time, 
lr.bor lid expense. Stipulations should be dr rsm to cover 
r.s cray oi the unimport :nt end uncontcsted mutters which 
nccecsrrily must be est blished by either side. Stipula- 
tions mr y be Agreed to by 11 parties prior to the trirl, 
but in :.ll era:, oi the use oi stipulations in the trirl 
the record must show th t t: cy re proed upon by the pio 
st cut or, th.;. . ccusod, nd the defense counsel in open con 
The record must Iso show thrt such stipulations were 
received by the court. They neod not bo ‘.cce-pted by the 
court v/Ii c: my doubt exists re to the recused 's unde ret: 
inp of wh. t is involved- Stipulr.t ions should not’ be mr.de 
r.s to vitrl mutters runo anting to r. complete def ense or 
cub ;t. _:t i lly . d.nittinr the . ccusrd's guilt. St ipu let ions 
should be closely scrutinized by the court befor. rcoept 

The count is not bound by ;. stipulation, oven if received 
hoi instrr.co, the court's own inquiry m ry convince it th: 
the stipulated I. ct is not true. The court mry permit r 
st ipulrtion to bo withdrawn, rnd if so wiihdrrwn, it is n 
effective for my purpose. 


Stipui. tiont. re to fret: racy be written or oml . Such c. 
stipulation mry bo in the rorm: 


"Jt is stipulated betve..i. the accused, hie counsel, 
end trie prosecution thut (her: irat out th.? fr.cts 
ntipui ted ) . " 


If the 


stipulation is in written form, • the 


side offering 
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it may show it to the other side and otter it in 
evidence. It or 1, it is stated in court. The 
accused nd his counccl should announce in open 
court that they join in the stipulation. The couit 
may ns sure itself by questioning, if ncceocrry, 
th. t the accused fully understands the contents 
of the stipulation and that it is otherwise proper 

Th~ court will then announce whether the stipula- 
tion is r.ocived by the court. 

Stipulations' r.s to testimony: 

(PliOS) (DC): It is stipulated between the recuse., 
hie counsel, rnd the prosecution, th t, 

ii__ were in court, ^ 

would "testify re follows , (or would 
testify r s shown in the statement, 
Exhibit , which I now oif er. ) 

COUuT : (The count should rnnounce its decision as 
to receiving, the ctipul t ion r.s r.bove). 


The following, forms may be used for stipula- 
tions cutdrcd into r.s to facts prior to trial 

Bad Ilomburg, Germany, 

15 July 1945 

STIPULATION 

It is hereby ctipul. ted ~nd agreed by and between 
the prosecution, defense, .net the accused, as 
f oliows : 

That 1st bt . Jos. K. Cannon, A G, (Jo Army, 

C- 1679543, was shot down mr Bremen, Germany on 1 
day of J • . a* ary 1945, and that he was confined in a 
C m.' St 1 g Luft 3 from the 11th day of January 1 
until 20 th d - y oi April 1945, when he was libo. .te 
by the troops of the U3 Army. 


/'s/ Thomas D. hach^dden, 
/t/ T: I0I.L\S D. f IACFADDEN , 
Capt . , 180th Inf . , 
Prosecutor- 
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/s/ Cecil T. People 
/t/ CECIL TT 'PEOPLE, 

C: .pt . , 179th Ini., 
Defence Counsel. 





¥ 




♦ 





0 


/o/ lime Schmidt 
II AITS SCIir.lIDT, 
Accused 


The following form of Stipulrtion mr.y be used r.s 
to expected testimony. 

Br.d loraburg, Germrny, 

15 July 1945. 

STIPULATION 

It is hereby stipulated . nd gic.d by .rid between tie 
prosecution, the deiense, nd the ccused, tlrt if 
private Join Brown, "96th IIP Bn, US Array, wore present, 
he would testily r.s follows : 

I wr.s c. member oi the 796tli IIP Bn, US Army, on 
duty 15 Fcbru ry 1945, r.t ?Q\Y Stoekr.dc nerr Rlieims, 
France, v/hen the recused, Hmc Schmidt, v/c.s delivered 
to me for confinement in e;.id stoclcr.de by r. Sgt. Jon<_3, 
SOtli Inf. US Army. Schmidt wre then in the uniform of 
c. soldier in the Ger ram /army. 


/s/ Thomas Dj>_ U cpr.ddon, 
/ 1 / Ti iSwJ/cTv . JIACFADDEN , 
Cr.pt. i 100 th Inf., 

/s/ Cecil T._Ic-oplc 

c:;ci:“ t. people, 

C-pt. , 179th Inf. , 
Defense Counsel. 

/ s/ II rne Schmidt , 
IhPS'SChi'ilDT , 
Accused. 
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Judicial Notice. 

Cert in kinds of la.cts need not be proved because the 
court is authorized to recognize their existence v/ithoi 
proof. Such recognition is termed "Judicial Notice". 

Among matters Ox which a. Military Government Court may 
trice judicial notice arc the following: 

The Constitution treaties, end other gener* 1 lews of t 
United St.t.js; the law or n tions, rules oi war us into 
pro tod end construed by the United States of America. 

The giva.t seal oi the United St vtcs end those of its 
possessions ~ne of t ie sever .1 States and Territories; 
the Be 'Is of -11 courts of record of the United States 
and it3 Territories end possessions and of the several 
St t..s; the se l of r. notary public; tile sc'l of the 
Ad jut ant General ’ s 01 f ice . 


The ordinary divisions of tine, as to years, months, 
weeks, etc., g ner 1 frets and laws oi nature, includi * 
tin- ix ordinary oper- tiers 'nd effects • .nd g^ner-'l fret 
oi history; current condition of war -nd peso . 


The organis. tron ci the Array, including the Army Regul- 
ations, the Oxxicial Arm} Register, the Army List :nd 
Directory, thu provisions oi oifici-1 Army Manuals, the 
exist., nee . r.d locution Ox service conrarnde, rcservatio . 
posts, .'-.'id st at ions or troops, r.a published to the :.rm;. 
the fret that an ofxiccr belongs to r cert 'in organiza- 
t ion, branch, ' ..tc. , the organiz-tion end component pc it 
oi the German Army. 


General orders, bulletins, and circular c oi the War Dep- 
artment ; XI: r Department orders regarding General Courts- 
Ih-.rti l, Military Commissions , ?!ilit;..ry Tribunals, and 
Military Government Courts. General orders, circulars . 
bulletins, orders- regarding Cenex ; 1 Court s- mart ial , Ilil- 
it ry Cor.iiuissio.-je and Tribunals, ijd Military Governms. 

C mrts oi the appointing author if', and of all higher 
authority, and all rmsauals, directives, rules, orders, 
and public: lions oi ' Hit ary Government, Mi lit- ry 
Cover.. went Coni t s nd Commissions in occupied Gcrwjny. 

All prod-orations, . ordinances , laws, notices, 'nd other 
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regulations for the people* of the occupied territory 
of Gera. ny, ur my sub- divisions thereof; German laws 
in force in the territory wherein the court is sitting; 
.'uu nil .nutter of common knowledge in ouch territory. 

The seal of an Adjutant General's Offic . on n cert if ic: 
is pri.v ire Lc evidence that the sign' tur e thereon i3 
that of -a Adjutant General or one of his acBietcnto. 

The principle oi judicial notice doss not prohibit th.e 
court iron rcccivi.i„ evidence of c. f~ct oi which it is 
authorized to t.-lcc judici 1 notice, and . if not aatic- 
fied with the exist nee o: the fret oi v/nich it is rshe. 
to t 1;. judicial notice, it nv y resort to • ny authentic 
source o. mx si art ion. 

Por example, where the torus o.i c. general order of the 
1/ r hep .rtment are mat err. 1, the court may send for a 
copy or the order. 

It is custom"! y xc th.e side desii ±nc the court to take 
judici 1 notice of • ‘given fret to ask the court to do 
so, ct t. .v s • ir.i ; ;;r s.ati.ra any available authentic 
sour Co c. i ifoi: tion on the subject . 

S2C 320 

p;itna Ji3. 


be usod as an expert, in addition 
age, rf. x id. nee and nationality of 


If tl. witness is to 
developing tno n-'p.w, 

witness, 1: ots should be adduced showing the educ. tion 
orally; the, specialized education, if my, along the li 
for which the witness is offered as an expert; the numb, 
of v_-rs the witness has bv.cn ;nr a pod ir. such line cf'wt 
ana the place f such work; the opportunities his 'work . 
cu forded for hir. to learn '.bout his *3 pc uulity; the tsx 
books, mogaziu- 'rt^'clee, etc., ,.c- hm written on his a 
ialty ; tuners rod u, u ’ . i.a G' aiexaii , ins tit’ 

tienfc, foundations, or recognised c r ,r mis. ~t lone devoted 
his specialty; and any otlnr fuel • t : a would be oi vr.li 
to the ordinary ram in detcimiu L if if the witness is so 
well qualified in his spect. It;. io merit the title ’oi 
expert. 


ShG 330 


Re al _hvide ace . 


Hater i. 1 things, such 
when relevant, may be 
manner as do cure.-, art vy 
tile right to consider 
has value re. proof, a: 


as watches, coats, pistole, etc. 
offered 3 exhibits in the same 
svid icc. Alt sough the court has 
sue . evidence as in its opinion 
d while not RhQJIhLD, it is 
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suggested - in order that t c court racy be auily 
ccqu • i/it v. d wit! tire frets bearing on tire idcntific- 
rtion end custody of the- -rticle .cl so th^t the recode! 
will indie. tc ■' o V. e ruvia;in^ authority the exact 
nr.tui i. xhercof - tl. t each rticle be identified by 
nppropii to .-.vi&cncc one that proof be m/.de of the 
cue tody o... ouch rticlco in rr. unbroken clip in fro:: 
l l.o tine «... y originall] cr.no into possession or tiro 
ofierriv urti?. the very instant of offering in 

evidence . If a witness is available v/h.o cm identify 
the object re V ^ one in ejection nd th t ouch object 
i_ in cutotm' - -.-ally the erne condition as it w ,o mien 
first cc .riing into the poc.oeuion of the offering side, 
•th.rc- is ..o nee* art; for c. strict account in... of its 
pc-as .scion in the inter im. If due to the n. ture of r.. . 
evidence, it is impracticable to attach it to th. reco. 
tire p ixy offer in. it cb.ould request uthority to v/itl - 
draw it .at the end of the trial. In such C" 0 ^ the 
party offering it l/.oujlu develop by testimony c. dcscri. 
tion of the rtici. inii . icieut to enable the. reviewing 
nut. .or It y to visualise it. 

Th sc articles should be hr .idea to the court reporter 
be /nei'-dtr exhibits "foi identification" prior to th. 

qvuitio: i p of tlx vitnest vho are to luimei. the 

proof whereby the articles rrc properly identified for 
a.dmis.ion iii evidence. The', should then be offered ir 
evidence by com such state .lent r.s: 

"l now o ixy in evidence fro scout ion 'r. (or Defers 

Dss.ibit ho. (identifies tion i o. )" 


n: Aui cao c; hhhibif 3 bd w.si to ranuDuch t-x bvit- 
f/Xh Af-T'bh IT B.-Llf . no.;. . .Y LD.TTl'f l.-JL, AITD HAVE 
Tin. hhcohE 30 

Tags , stickers, or dheoivr tape nay be used by the 
couit reporter to affix proper ly his mark of identifi- 
c- tion to -rticic.s, each -s pistols, icnivcs, guns, etc. 
on which written ranks would not chow or would wear o.j 
c -oily. 

Si d 3 Id 

Do auric rt _y Lvidaac . 
r.. General. 

All do cue: -its id ot.m writ • */. inetiuaonts which in 

OrtC _ 

*• •J 
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tli 


bel ore 


opinion of 
it 


the court have a bcr.ri.no on the issue s 
nd . vc probative value arc admissible in 
evidence, including proceeding- of Board; rend Courts 
oi Inquiry; invert igaations by Inspector- General or 
other investigating or.icert and reports oi V/..r Crime 
Investigation Teams, cit.sr in whole or in part; 
afric: vitb ~nd depositions of witness & (Including 
frith vits which x/vc been translated into a langu- ge 
different fro.: that us-d by the witness in a 'Icing the 
.xf idr.vi u . ) 


Tuilc not h. Cbl.-hD, it is suggested - in order t a t- 
court nay be fully acquainted with their nature and 
source nd so t. t the recoid will indicate to the re- 
viewing authority the ex. act nature thereof - that the 
proof or authenticity ol all documents and written 
instrument s received in evidence be established in the 
nor :r 1 way. 


b. Introduction. 


A predicate for the i itroduction oi evidence of this 
char' cter might well include, but not necessarily be 
limited to, the following step-, assuming the document 
to be n affidavit oi written statement: 

(1) Ii .ntification of the V7ritten statement 
by the wicn-ss (\;ho has been placed on 
the st.nd, sworn, and identified). 

(2) Th- introduction of evidence of the exe- 
cution. oi the document in the presence o. 
the witness or oi erwise by the person 
whose wi_.i~tuie- app-ars thereon. 

(3) The .identification of the signature of 
the* perron executing it. 

After the come ha- "admitted" any document or instru 
out, it must bo "introduced'* in evidence as an exhibit 
nd given i cxhib : t number so tJat it will b-oo.nc a 
part o: : the record. 


All documents shouic be a.auded to the com t reporter to 
be marked as exuibits "for identification" prior to 
t’n- questioning of the v/itnesou-s \:ho . i - to furnioh 
th- prcoi whereby the rticlcs re properly identified 
f Ox admission in evidence. Aj ter the proper predicate 
h. s bc.an laid for the .dr; is - ion of the wticlc it Ghomi 
tix n be offered in ovid-ncc by sou- such statement as; 
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"I nov off.r in cvid* ncc Prosecution’s (or Defense's) 
Lxhibit ho, (Identification ..o.)", 

c. Copies of Re corn und Reproduction of written Exhibits, 


*n oripin..l ■ nd four copies of the tri.nscript of tin record 
'.ill be pre-purco for tin use of the Lie puty The. Ur Juc. t - 
oovee t. for .. r Cri.. s. In this connection, investigation 
proc cure Ins r. uir t. tie. procurement of sv orn t* sti.-.ony .nd 
other vritt.n evidence. in nr. ori t in:.l . nd tv o duplicate 
co'i.s. Cons, •%-. ntly, vhil- such vritten exhibits should 
b. introauc- d nd r. ..c, to tin court, . tc», in the snort :.>,nncr 
• s is tin pr .ctic. in orcin. ry tri: is, short. of court 
r.pcrt rs, etc,, cict.Us tint sich written exhibits not 
b.- physically re rocuccc in th r.ccrc. Of course, the 
re corn of tri .1 should ffir. tiv. ly shot tiv.t *.• ch such 
vritten vhibit us r>. sc to th court, Const cm. ntly, the 
or ip in- 1 : nc. t.i first c.uplic-.te copy of rritte.ii exhibits 
v ill be t inched to or ip in: 1 - nd first e.upiic .t. copy of 
thw tr nccript, r . sp-. ctive ly. In the event th. t first ond 
second c'uplic t- co; ie s of : 11 vritUn exhibits r. not 
V-.il uie in th fil s subr itt* d to u.e chief prosecutor, 
uth ntic t g co; i* & the r. of v ill be ;..;Oe, on. r.tt; chcd to 
the first duplic: tc copy of the transcript, ;no a second 
pi: c. d in the c ,3* file fola- r, 

hLC 350 

authority to Kd.nir.ist r Ouths curing Inv stijstiens. 


*»s to tne authority of ..lilit .ry personnel to :dinister 
o: ths, th* letttr of this iic udeunrt rs, file kO 210,6 h?.., 
subj.ct, "lnve sti t : tions in Connection v ith Kll f : c '• \r 
Cr i..A s" , d .ted 15 ^pril 1^45, provio s s follows; 

"i»ll cox. mission c officers ssipn. a to duty v ith 
t.i .. r Cri.... s i-rnnch of th Juaf «. kdvocr.te be ction 
of this ..id oth.r h g 1 ■ u rt rs in this Tin ter re, 
v ithin th rurvi 1 of .>rticlv of '.nr 114, h r by 
g U.ii.c to c'.iGi.ct such i? Ve st tior.s ir. conn ction 
villi .11. { d v v cri s • s j b. cirect c L., th. 
co f.c.ir.f £. n*. r..l of th* co no cone, me ci," 

«»s to th uthority for civil! ..s to G.niiiist r o ths, th. 
l.tt r of this if. g u rt* rs, fil *.G 2j0 C.if-aCCf', subj. ct. 
"authority for Civilians to «d:i list r 0 r ths in Conn ction 
v ith r Cri..-. s Inv* sti, • tions , " ch t.d 2 k^ril 1>41, oro- 
vid*. s s follov s; 

2uo 
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"all civilians v ith professional trades or C.^r trades 
of (7) or aoove, assignee for cuty anc serving vith 
the bar Crimes Group of the Judge advocate Livisior. of 
t.as headquarters, the bar Crimes branch of the Judge 
advocate section of other headquarters in this Theater, 
or ..nr Crimes Investigating Teams assigned to any 
headquarters, shall have the pover to administer oaths 
in connection vit' var crimes investigations, as may 
' be directed Li the commanding general of the command 
concerned . " 

CLC 3 / 0 

action in Case of Insanity of accused. 

whenever a court is satisfied that the accused is unable 
by reason of insanity to understand the nature of the charges 
against him or the proceedings of th.. court, or that the 
accused committee, the offense for vhich he is being tried 
but ;.us insane v her. he committed it, the court shall record 

such fact a ic. 


finding of cither 


» 

may 


r axe 


order ire* 


vidi.'ig for temporary custody' pending direction uy the re- 
vie\ ing autiiority for permanent custody or other cisrositio. 

(*..0.1-5-335). 


^r.c 

*- U ✓ 
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PART IV 

ANNOTATIONS PREPARED BY WAR CRIMES GROUP 
ON LEGAL QUESTIONS ARISING 
II! TRIALS OF WAR CRIMINALS 

SEC Defens j Of Superior Orders . 

401 

a. Extract from the London Agreement of 8 August 

1945, "Concerning Prosecution and Punishment of Major 
War Criminals of the European Axis": f 

k "The fact that a defendant acted pursuant to 

order of s superior or government sanction shall 
not constitute an absolute uefense but may be 
considered either in defense or in mitigation of 
punishment if the tribuna # l before which the 
charges sre being tried determines that justice 
so requires." 

b. Extract from FM 27-10, WD, US Army, "Rules of 
Land Warfare": 

"Liability of offending individuals (Added) — 
Individuals ana organizations who violate the 
accepted lav/s and customs of war may be punished 
therefor. Hovifever, the fact tnat the acts con- 
plained ol were done pursuant to order ol a 
t superior or government sanction may be taken 

into consideration in determining culpability, 
either by way of defense or in mitigation of 
punishment. The person giving such orders may 
also be punished." (Par. 345.1, 15 Nov. r 44). 

c. Extracts from paragraph 253, page 453, "Inter- 
national Law", Volume II, Sixth Edition, 1940, by Oppen- 
heim, edited by H. Lauterpacht, concerning the plea of 
superior orders: 

"The fact tnat a rule of warfare has been violated 
in pursuance of an order of the belligerent Gov- 
ernment or of an indiviaual belligerent commander 
does not deprive the act in question of its charac- 
ter as a war crime; neither does it, in principle, 
confer upon the perpetrator immunity from punishment 
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by the injured belligerent. 4 different view has 
occasionally 'reen adopted in military manuals and 
by writers, but it is difficult to regard it as 
expressing a sound legal principle ... the question 
is governed by the major principle thot members 
of the armed forces are bound to obey lawful 
orders only and that they cannot therefore escape 
liability if, in obedience to a command, they 
commit acts which both violate unchallenged rules 
of warfare and outrage the general sentiment of 
humanity. To limit liability to the person 
responsible for the order may frequently amount, 
in practice to concentrating responsibility on 
the head of the State whose accountability, from 
the point of view of both international axid con- 
stitutional law, is controversial ...” 

***** 

"The German Supreme Court held in the Llandovery 
Castle, a case decided in the course of “the "‘so^ 
called Leipzig Trials, that the defense of super- 
ior orders would afford no justification where 
the act was manifestly and indisputably contrary 
to International Laws a3, for instance, in the 
case of killing of unarmed enemies or of ship- 
wrecked persons who have taken refuge in lifeboats." 

d. Foot-note from Page 53 of "Military Occupation 
and the Rule of the Law", by Ernst Fraenkel: 

"It may be mentioned that, Goebbcls, writing on 
’The 4ir Terror of our Enemies’, declared early 
in 1944 that ’*To international law on warfare is 
in existence which provides that a soldier who 
has committed s mean crii-ie can escape punishment 
by pleading as his defense tuat he followed the 
commands of his superiors. This holds particu- 
larly true if those commands are contrary to all 
human ethics end opposed to the well-established 
international usage of warfare’ (Berliner Borsen^ 
zeitung, 28 Hoy 1944)." 

e. Extract from Ooinion of Deputy Theater Judge 
Advocate for her Crimes in the cose of UNITED STATES v. 
ALBERT BURY and WILHELM HAFNER, September, 1945: 

"Assuming, for the 3ake of argument, that the 
accused killed the victim in compliance with 
superior orders, it becomes necessary to pass 
directly upon the validity of such a defense. 


f 
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The moat recent statement concerning what effect, 
if any, is to do accorded to superior orders, 
is found in Change 1, par. 345.1, *\D FM 27-10, 
dated 15 November 1944. Said paragraph provides: 
•Individuals and organizations who violate the 
accepted lav/3 and customs of war may be punished 
therefor. However, the fact t..at the acts com- 
plained of wore aone pursuant to order of a 
superxci or gov aramont sanction may be token 
into consideration in determining culpability, 
either by way of defense or in mitigation of 
punishment . The parson giving such orders may 
also be punished. ' 

■'Paragraph 148, ?1CM, 1928, provides in part ... 

'The general rule is that the acts of a sub- 
ordinate officer or soldier, done in good faith, 
and without malice in compliance with his sup- 
posed duty, or of superior order, are justifiable, 
unless such acts are manifestly beyond the scope 
o.: his authority, and such that a man of ordinary 
sense and understanding would Know to be illegal 
(Wharton on Homicide).' 

"Mr. Justice Jackson, the Chief Counsel for the 
United States, in the prosecution of Axi3 v;or 
crimes, has considered the question of the defense 
of superior orders. Ho stated: 'With the doctrine 
cf immunity of a head oi stats usually is coupled 
another thet orders from an official superior 
protect one who obeys them. It will be noticed 
that the comb. nation of those two doctrines means 
that nobody is responsible. Society as raodernly 
organized cannot tolerate so broad an area of 
official irresponsioility. There is doubtless a 
sphere in which the defense of obedience to super- 
ior orders should prevail. If a conscripted or 
enlisted soldier is put on a firing squad, lie 
should not be held responsible for the validity 
of t..e sentence he carries out. Hut the case may 
be greatly altered whore one has discretion be- 
cause of r jiik or tno latitude of his orders. 

And, of course, the aufonse of superior orders 
cannot apply in the ca3o of voluntary partici- 
pation in a criminal or conspiratorial orgaaiza- 
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tion, such as the Gestapo or 3.3. An accused 
should be allowed to show the facts about superior 
orders. The Tribunal can then determine whether 
they constitute a defense or merely extenuating 
circumstances, or perhaps carry no weight at all.'" 
(Report to the President of United States, 7 June 
1945). 


f, Extract from Opinion of Deputy Theater Judge 
Advocate for Jar Crimes in the case of UNITED STATES v. 
DOMINI KUS THOMAS, December, 1945: 


'•Little citation of authority is necessary to sus- 
tain the position that obedience of flagrantly 
illegal orders, 3ucii as tnasc, is no defense to 
a criminal charge of murder. Assuming that tho 
Home Guard to which the accused belonged was a 
military organization, and that Eich, as local 
leader, ordered accused to kill deceased, it was 
an order so p.lpably illegal that accused should 
have refused to obey (See Oppenheim, International 
Law, Vcl. II, 8th Ed., page 453, and particularly 
footnote i on page 455, in which the German Supreme 
Court held in the ca3e of the Lla ndo ver y_Ca st le 
(Annual Digest, 23, 24, Case No. 2*3 5 (T921T) that 
superior orders constituted no defense to a palpa- 
bly illegal act such as killing unarmed enemies). 

It is also nc coworthy that Eich, who gave the 
order, v/33 not present at the time accused car- 
ried it out, and that it was carried out some 
time later and at 0 distance from the place where 
the order had been given. In other words, accused 
was not acting under any sort of immediate compul- 
sion. He had time to reflect upon the illegality 
of his act, end he practically admits in his con- 
fession that he then knew he was doing wrong from 
both thG legal and moral point of view. On the 
basis cf his own confessions and testimony, ac- 
cused wa 3 guilty of the offense charged." 


SEC Liability Of Multiple Participants In War Crimes. 

410 ’ 

a. Principle enunciated in tne case of In_Re Yama^_ 
j3hit£, #61 and })672, Supreme Court, October, 1945: 


A military superior who fails to control the 
operations of the subordinate members of his 
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f 



A 


command by "permitting then to commit" exten- 
sive arid widespread atrocities which consti- 
tute viol limans oi tno laws of war may thereby 
be guilt. v )p j disregard for and failure in his 
duty, sto so be convicted of violation of the 
laws of vvar. 

b. Extract from the London Agreement of 3 August 
1945, "Concerning Prosoof.tion and Punishment of Ilnjor 
V/ar Criminals of tne European Axis": 

"The prosecut_on may invoke where applicable, 
and the tribunal before which the charges are 
tried shil. r* cogn'ze and apply, the general 
rule of lr anility that those who participate 
in the for cu '..at ion and execution of a criminal 
plan invol” tug mu It j pie crimes are liable for 
each of the n ferues committed and responsible 
for tno accu each other." 

c. Extract frc-v Opinion of Deputy Theater Judge 
Advocate for V'ar Crimes in tne C330 of UNITED STATES v. 
JOSEF HARTCVEN, et c.1. , Octooer, 1945: 

"Such evidence estublisiies conclusively that 
each oi' the five accused herein considered, 
actively contributed to the death of the airmen. 
They were motivated by a common design end 
legally ore all principals in the poipetration 
of the murders. It matters not that some as- 
sumed more brutal roles than others, or that 
tne injuries inflicted by some were more severe 
than those inflicted by the others. All v.ho 
join in a common design to commit an unlawful 
act, the natural and probable consequence of 
the execution of which involves the contingency 
of taking human life, arc responsible for a 
homicide committed by one of them while acting 
in pursuance of or in furtherance of the common 
design, although not specifically contemplated 
by the pertier, or even forbidden by defendant, 
or although t..e actual perpetrator is not identi- 
ficu. (;>9 Corpus Juri3, Sec. 46 , p. 1073). The 
findings of guilty are sustained, and the sen- 
tences justified, by the evidence." 

d. Extract from Opinion of Deputy Theater Judge 
Advocate for Uer Crimes in the case of UNITED STATES v. 
FRANZ 3TRAS3ER, December, 1945: 
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"The accused was represented by able military 
counsel. It appears from tho record of trial 
and accompanying papers that Captain LINPEMEYER, 
who participated in the murders, committed suicide 
prior to the trial, and that WOLFF and NELBOCK, 
who also participated in the murders, heve not 
yet been apprehended. There i3 no indication 
that accused was prejudiced by tho absence of 
his associates and, obviously, it was not in- 
cumbent upon the prosecution to produce WOLFF 
and NELBOCE at tiu. trial." 

c. Principle enunciated in the case of UNITED STATES 
v. ANTON SCH0S3ER, December, 1945: 

Three accused, A, E, and C, were jointly ohorged 
with wilfully, deliberately, and wrongfully en- 
couraging, aiding, abetting, and participating in 
the killing of an American soldier prisoner of war. 
Prior to arraignment, counsel for all three accusod 
moved for a severance as to either A or B and C. 

It appears from the evidence presented against A 
that 3’s and C’s defenses would be almost diamet- 
rically opposed to that of A. Under such circum- 
stances, tho same defense counsel would be hard 
put properly to represent all throe accusod at 
the some trial, and the severance was properly 
granted. 

f. Extract from Opinion of Deputy Theater Judgo 
Advocate for War Crimes, same cose: 

"At tho close of the defense’s case, the prosecu- 
tion moved to delete tho names of V/ilm and Gold- 
brunner from the charge sheet in accordance with 
the severance granted oy the Commission (R 42). 

After granting the severance requested, the Com- 
mission permitted the proseoution to elect which 
accused should be tried first. As pointed out by 
the Staff Judge Advocate in his review, both 
actions were technically incorrect. The Com- 
mission should hove made its own decision as to 
which of tho two sets of accused should have been 
tried first. Likewise, it is proper for on 
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accused to be tri^d separately on a specifi- 
cation which alleges a joint offense (CM ETO 
3927, Flowing,) . No actual physical deletion 
of tho"”namos was ever node. Neither error 
prejudiced any substantial right of the occusod." 

SEC Ju ri s£i c tion_0f Mil iynyyjdo ve rnmerrt Courts_To Try War 

420 C r in7s_Ca sys_ Invo lv i ng_A_l lie d ^ut No_Amu£ican Nationals. 

0. Extract from Opinion of Deputy Theater Judge 

Advocate for War Crimes in the case of UNITED STATES v. 

ALFONS KLEIN, et el., (HADAMaR CASE), February, 1946: 

"Labors of such deportees" (NOTE: 476 Polish end 
Russian nationals murdered by 7 German nationals 
tried in the instant cose) "had a direct relation 
to tno total werfero then being wegod by the 
German Reich (Lonicin, Axis Rule in_0 coup led 
Eurooo (1944), pp 21, 22, 57-69, 72-73, W. 
Deportation of inhabitants of an occupied country 
is itself a war cri.-e (Pitt Cobbett’s, Loading 
Cai30£ on International Low, 5th Ed. , Vol. 2 
Tl937), p. 171; Foilchcnfeid, The international 
Economic _ Law_o f Belligerent 0c£upo_tion (I942T, 
p. 91; Opponheim, Ln£ernati°naJL Law, Vol. II, 6th 
Ed., Rev. Sec. 170, p. 3457, and contrary to the 
spirit of Article 46 of the Hague Convention, 
which enjoins the obligation to respect family 
honor and rights, ana ’the lives of persons’. 

"It is well established that a belligerent may 
try and punish by military commission or other 
appropriate tribunal, individuals who commit 
violations of the laws of war against its own 
citizens, army or territory (Pars. 346 £, 347, 

FM 27-10, Rules of Land Warfare; British l^unuol 
of Military Law, Ch. XIV, Sec. 441; Ex_Pnr£c 
Qulrln” 317 tJ. 3., 1, 25-23 (1942); Dig. 0 D . JAG, 
1912, p. 1067, SPJGW 1943/3-29, 26 Feb. 1943, 

Bull. JAG Vol. II, No. 2, pp 51, 54; Ninthrop, 
Military La w_and_Pre cedent (2nd Ed. 1920), 

PP 7^3, ?37; Oppenhoim, International Law, 6th 
Ed., ( 1940 ), p. 451; Spaight, War Rights _on Land 
(1911), pp 280, 462; Garner, InWrnat ionnl Law 
and yho Wo£ld War (1920), Vol. II, pp 4^9, 475; 
Hall, International Law, 3th Ed., (1924), sec. 

135). 
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"As early os 1612, Crotius stated: ’Tho fact 
must also bo recognized that kings, end those 
who possess rights equal to those kings, hove 
tho right of demanding punishments not only 
on account of injure os committed against them- 
selves or their subjects, but also on account 
of injuries which do not c1ir--ctly of feet them 
but excessively violate the law of nature or 
of nations in regard to any person whatsoever. 1 
(Gretius, Do_Jure Itolli A c_p£c is _Lib ri_Tr o s 
(1612) Carnegie Trans. 1925, p. 504). 

"Wheaton, in his Element s_of International. 

Law, 6th Ed., Vol. I, (1929T, p. 269, declares 
thet the judicial process of every independent 
state extends to the punishment of ’offenses 
ageinst tho common low of nations, by whomsoever 
and wheresoever committed'. Kail, in his Treatise 
on_Int£rna£iorxl_JL,£W , ( 8th Ed., (1924), 3cc. 135?, 
states that a belligerent possesses 'the right 
of punisning persons who hav^ violated the lav/s 
of war if they afterward fall into his hands’. 
Opponheim says, ’the right of the belligerent 
to punish, during tho war, such war criminals 
os fall into his hands is o well-recognized 
principle of international low. It is a right 
of which he may effectively avail himself after 
ho has occupied all or part of enemy territory 
and is thus in tho position to seize war criminals 
who happen to be there.' (Oppenheim, Iotern£tjLonaJl 
Law, 6th Ed., Rev., Vol. II, 1944, Sec. 257 a). 

"Section 345.1, Rules of Land Warfare, FI! 27-10, 
Cl, 15 November 1944, states the liability of 
offending individuals in pert as follows: 
'Individuals anti organizations who violate the 
accepted lows and customs of wer nay bo punished 
therefor. However, the fact that the acts com- 
plained of were done pursuant to order of a 
superior or government sanction may be tokon 
into consideration in determining culpability, 
cr_b£ wo^ of_dofonsc or in mitigation of 
punish xentT. . ' (Underscoring supplied). 

"It has previously been held by this office 
that obedience of military orders which ore 
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obviously and flagrantly illegol docs not con- 
stitute o defense to a criminal charge which 
arises out of such obedience (cf. Unitod States 
v. DominikU 3 Thomcr. ; Uni 4 d States v. Albert 
Bury and Wilhelm Reiner; Case of Dithmor and 
Boldt (Llandovery Castle), 16 American Journal 
of International Lev, p . 703, reprinted at 
p. 767 . The . T ^y, of _I fat ions, by Herbert W, Briggs). 
A fortioVi'tiie semi" rule applies with added 
force to~or:lcrs from other administrative or 


governmental 


todies . " 


b. Principles enunciated in The Judge .advocate 
General * 3 Opinion, Il^morcndun for Tho Joint Intelligence 
Committee, The Joi-t Cniofs of Stcff, file; SPJGW 1943/ 
17671, subject. ’’Jurisdiction to Punish V/ar Criminals,’* 
doted 13 Do comber 1943 ; 

In October of 1943, shortly before the 
capture by American troops of tho town of 
Caiozzo on the Volturno River, in Italy, some 
German troops fighting there executed without 
trial 23 Italian civilians whom they accused 
of aiding tun Araoric.n troop 3. The Killing 
took piece on tho same ary tuat the Badoglio 
government declared war on Germ nv and on which 
it was recognized ;s a co-bolligerunt of tho 
United Nations. The Gomans responsible for 
the executions wore subsequently captured by 
the Americans . In an exhaustive consideration 
of the evidence and law pertaining to the oc- 
currence, the Judge /.dvocote General of the 
United States Army concluded os follows; 

”a. The putting to death by German troops 
without trial of twenty-throe Italian civilians 
at Cainzzo constituted an offense against the 
lavvs of war. 

”b. Tho United States Army, by military commis- 
sion, and the Italian government , ... by what- 
ever tribunal its lows provide, nave concurrent 
jurisdiction to punish those committing ttio above 
off enso. 

”c. ’/net her the nccu3od snail oe tried by 
military commission of the United ototes or by 
an Italian tribunal is a question of policy.” 
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SEC Rights of Accused. 

430 " **• 

a. Extract from Opinion of Deputy Tl aater Judge 
Advocate for War Crimes in the case of UNITED STATES v. 
HARTOEIT , et al . , October 1945: 

"German counsel contended in the closing argu- 
ment that they were not ^ully advised prior to 
trial of the evidence to be presented by the 
prosecution. Such a right is an inherent part 
of neither American criminal jurisprudence nor 
of a criminal trial Under int rnetional law. 
Moreover, no objection was made to the Commission 
prior to or during the trirl as to this point by 
defense counsel- The almost unlimited right of 
, cross-examination exercised by counsel for the 

accused would tend to correct any resultant 
harmful error, and the evidence of overwhelming 
guilt adduced against the accused negatives any 
suggestion that material harm was caused the 
accused . " 

b. Principles enunciated in the case of In Re 
YAUASHITA , f/61 and ^€72, Supremo Court, October, 1^45: 

Article G3 of the Geneva Convention of 1929, re- 
quiring that sentences pcssed against a prisoner 
of vmr be pronounced only "by the seme courts and 
according to the same procedure as in the case 
t* of persons belonging to the armed forces of the 

Detaining Fewer" does not apply to an accused 
charged with the commission of a wor crime prior 
t to his becoming, a prisoner of war. 

Charges of violations of the lav; of war triable 
before a military tribunal need not be stated 
with the precision of a common lav; indictment. 

The court relied on COLLINS v. MCDONALD 258 T J. 3. 
416. 

Miscellaneous^ Author it i_es_ 

a. Particulars, multiplicity of; extract from 
Opinto:. of Deputy Theater Judge Advocate, case of UNITED 
STATES v. I iA’JZ STABLER, October 1945: 
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"Accused charged in one specification with un- 
lawfully killing on unknown American, airman, and in 
' a separate specif lection, under A second charge, with 
unlawfully shooting an American airman. The evidenoe 
established that, five American soldiers were killed at 
the time and place alleged in the two specif ioations, 
and that the accused participated in the unlawful 
killing of all live. It would have been preferable \ 

to have alleged in one specification that the accused, 
acting in concert with unapprehended accused, partici- 
pated in the unlawful killing of five American airmen. " 
Held, however, that no prejudice resulted thereby to any 
substantial right of the aocused* 

b. heath sentences, method of exeoution thereof; 
extract from Opinion of Deputy Theater Judge Advocate, 
case of UITITED STATES v. CLLIENS WHJGAND , November, 1945; 

* . i 

"Modification of the sentence from death by 
decapitation to death by hanging is discretionary 
v/ith the Appointing Authority (paragraphs 216, 222, 

Section 2, Port I, Handbook 'Military Government 
Germany, Technioal Manual for Legal and Prison 
Offioers, 2nd Edition'), and in the instant oase 
justified for the reasons stated in the review of 
the Staff Judge Advocate, i.e., that execution by 
hanging is in accordance v/ith methods prevailing 
under our domestic law, and that exeoution by de- 
capitation, although consistent v/ith German criminal 
law, might offend tire sensibilities of people in 
the United States." 


i ' 1 

' SEC 450 PaV£ient_of_Y/itnesa_Pees 

a. Allied witnesses; 

Civilian witness fees of friendly allied nationals 
should be paid from appropriated funds in accordance with the 
provisions of AR 35-4120, dated 30 July 1943, as amended, and 
Circular 76, this headquarters, dated 4 June 1945. Suoh pay- 
ment should be mode on Y/ar Department Form 338, the administra- 
tive certificate thereon to bo signed by the chief prosecutor 
of the war crimes case. 

b. Friendly German nationals. 

Civilian witness fees of German nationals who are 
friendly witnesses should be paid according to the provisions 
of letter, this headouartera, file AG 000*5, WCB-AGO, subject; 
"Pees and Allowances 'of Military Government Courts Especially 
Appointed for the Trial of Cases Involving War Crimes," dated 


311 


f 













SEC 450 ‘ ■ 

1 October 1946 

allowing an iSLfiS SlU^* 


, 


n 








f - 


,1 ', l Ml 










.iri 






* 


•. \Q . **'0 2 . .' 


• -I v. * .):* 

}•! <* *y ' - . • ,..v X 


•Ji ' i': "i, 






Section 501 


15 July 46 


PART V 

OUTLINE OF TRIAL 

SEC. Outline Of A ' r ’ Pv^or** A Owners 1 Or Intermediate 

501 MlTi^ayy^oFecv^wn/*’’ .J ;♦**'!• *** * * 

PRES: THE CCI.'rtf V. ; L. JO ME TO ORDER. 

PROS: TH>J PROSE l" J ON IS READY TO PROCEED ’ <ITH THE CASE 
0 T ' . ; A.iC/SED (A ill'. LE ) <A FEMALE) , IS 

PDFS'- 1'.’ . AS J ETHER YITH THE KLuULAhLY ASSIGNED 

D.-:r..iicH iccnsel. 


4 

♦ 


The motrr. e of tbs c ox*rt shall be furr.’.ohed with a 
do a s io r of .‘he cane prior / trial The runners of the 
courn shc-v.l _ it- vs o-si a;-i than d;.Mri (J the tr ia J. copies 
of the hr a.ii particulars. 

PRES: THE COURT KA Z APPOINTED / S INTERPRETER. 

-ft- WILT i 3E 'i'A'OPAI. TO.fa 3 nt 1 -pr e to- >: os ciid 
fee ■> ' Iim /'.-a-. ’.Jari wo <\ f . i So YOU SW?A R BY 

A liM V DO ' r-ioii hUI-Y A!' - ARM) THAT YOU * ILL, TO 
TIES HA. SI vv jtCJR aRILITS, TRJL TKAN3LATE THE 
PROC'-'YVVJSS OF THIS COURT AS THE COURT MAY REQUIRE? 
(MGR S 91 i, Uo. 2). 

INTER! RE TER: I DO. 

The prcMoeotor defense ccuncel , and matwbeca of the court, 

in ocn-Jvn* ug ibo A : ati-T 'gai i r-na . k no rid p:^ *-.r.d their 
q ue j- . •" by r.'.- . rusi.ig tha v. iv.n 3 .:r dli-cc-tly, u d uhe 
ir:.*6/-pj*cta" t a..\ Ad. vvsn-u.’.ate ;'i i r* •> .■> j.) j and •* x- tini, and 
in v b a iior.s.-. per •.co, every thing tr.f 'c i: at .id &-;b f to 
tho di. :'j- tic : -<•: Acurt . »’!& sr. rjjd iv**- be permitted to 

engage Oi VU«q ay -i hi? own- Th« si'r.i&ed Xe entitled 
uo he ve .he prv '.•ov.ij.nc-.i tiansisned when h3 i otherwise 
unetdo to \v.. 'lex s v*nd the language in which tney are 
conduct ad. 

Note that the president, and not the prosecutor, administers 
all oaths. 

PRES: THE COURT HAS APPOINTED . . . . AS REPORTER. HE 

r ILL BE 3'A'ORN. The reporter rises and faces the 
Tx ?. sident who asks: 30 YOU S-YEAR BY ALMIGHTY GOD 
(SOLEMNLY AFFIRM) THr.T YOU WILL, TO THL BEST OF 
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YOUR ABILITY, TRULY RECORD aND TRANSCRIBE IKE 
PROCEEDINGS OF THIS COURT? (MGR 5-914, No. 3). 

REPORTS: I DO. 

PRES: (If on Adviser has been appointed.) THE COURT HAS 

APPOINTED . . . . AS aDVISER TO THE COURT. KL WILL 
BE SWORN. The Adviser rises and faces the President 
who asks: DO YOU S./LAR BY THE ALMIGHTY GOD (SOLEMN- 
LY AFFIRM) THAT YOU v.ILL, TO THE BEST OF YOUR . 
ABILITY, ACT IMPARTIALLY aS aDVISER TO THIS COURT? 

$ i 

ADVISER: I DO. 

PRES: WHOM DOES THE ACCUSED DESIRE TO INTRODUCE AS COUNSEL 

* ' IN 'ADDITION TO THE REGULARLY ASSIGNED DEFENSE 

COUNSEL? 

In the event of special counsel, such counsel is introduced 
as follows: 

DC : THE ACCUSED DESIRES TO INTRODUCE AS SPECIAL DEFENSE 

COUNSEL 

"(Name) rationality 7 ("Profession) 

VKO IS DULY QDaLEE’ILj TO PRACTICE BEFORE THIS COURT. 

In the event of civilian counsel, the court mu3t satisfy it- 
self and the record must show affirmatively that such coun- 
sel has permission of, and is authorized by, the Military 
Government to practice lav;, a statement of the court in 
the- record to that effect will suffice. (MGR 5-322.2) 

PROS: THE FOLLOWING AMBERS 01' THE COURT ARE PRESENT: 


No member of the court, or of the prosecution is sworn. 

PROS: IS ABSENT, HAVING 3LLN DULY EXCUSED 

(Rank) (Name) 

BY THE APPOINTING AUTHORITY uR HIS DELEGATE . 

PROS: THE GENERAL NaTURE OF THE CHARGE aND PARTICULARS 

IS • » • • 

PROS: IS ANY MEMBER OF THE COURT FUNDA^UITaLLY OPPOSED TO 

C^.PIT^L FUNISHMrUT? 

This' ouestion need be asked only in cases being tried be- 
fore General Courts and the Court will excuse as dis- 
qualified any member who is opposed to such punishment. 
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PROS} THE PROSECUTION WILT, (NOT) GALL ANY MEMBEP OF 
THE COURT AS A WITNESS. WILL THE ACCUSED CALL 
ANY MEMBER OF THE COURT AS A WITNESS? 

DC: NO (YES). 

PROS: HAS ANY MEMBER OF THE COURT A PERSONAL INTEREST 
IN THE CASE? 

The court should excuse any member of the court who will 
bo called as a witness In the case or has a personal 
Interest In It. 

PRE 0 '! (After Interrogating other members of the Court): NO 

PROS: , A "E^BE 0 OP miTp; "OTT^m f T\R 

T p nnTc) (UomeT 

AM OFRTCE° , WT ni H LE^-AT r ruATVT»rr! fr,-6d). 

PRES: THE "OtT 0 ' 1 ’ HAS RATTopTED TTaE T F /\ m tt t r PROPERTY 
CONBTTTTTTED UHDE" 'T’Hp* TAL'R AND RTTLER novERNTNA 
f »I T .lTA°y AAVERNMEMT C0U n TR A M D HftR .TTT ,:, TRD T OTTf>N 
0VE° TP-n; pT5 D RON (R) A m D 0F’ ? E we, E (R) OF wv AC CURED. 
IF EI'T’HE 0 THE P r 'ORECU'T’T^y n» DEFENRE HA° ANY AROUND 
F0 P CHALLENAE OF ANY tr REOUH^tED THAT 

IT BE DISCLOSED NOW. (If none disci osed, add) 

THERE BEINA NO AROUND TOP CHALT.ENAE, THE COURT 
I q DECLARED TO BE PROPERLY CONSTITUTED. 

Only challenges for cause may bo exorcised as neither the 
prosecution nor the defense is entitled to peremptory 
challenges. Challenges will be decided by a majority vote 
of the court unless the basis for challenge is 3uch that 
obviously the challenged member should be excused and it 
is unnecessary to go through the formality of voting. 

PRES: THE TRIAL WILL BE CONDUCTED IN OPEN COURT (IN 
CAMERA) . 

The court by majority vote is empowered to order trial 
in camera if it is necessary Cor security, protection of 
witnesses or other good reason. Any order for trial In 
camera will be noted on the record and a report attached 
stating the reasons therefor (*'RR 5-S°7.6). 

PRES TO ACC t ALT, lM'T’g r >T,00T T Tf) T ‘'V onpcj TT)VR aptctm n d ttt, tvo 
THTC ttjtat, "IT TJ. -*F PTJLED U D 0N BY ^E PRESIDENT 
RTtbtec^ '"A on.TECTTOW nv amy "^”Sep of mur oot^t. 
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PRES: THE ACCUSED WILL NOV/ BE INTERROGATED AS TO HIS 
NAME, AGE, RESIDENCE, NATIONALITY AND STATUS. 

The accused will always stand when addressed. 

PRES. TO ACC: YOU ARE ADVISED THAT UNDER THE LAW OP 

MILITARY GOVERNMENT YOU ARE ENTITLED IN 

THIS COURT TO THE FOLLOWING: 

1. TO HAVE, IN ADVANCE OF TRIAL, A 
COPY OF THE CHARGES UPON WHICH 
YOU WILL BE TRIED. 

While no time in advance of trial Is prescribed, the 
purpose of this provision Is to enable the accused to 
receive a C..77 of such charges sufficiently in advance 
of trial as \ ill assure him p fair trial and afford him 
an opportunity to prepare a defense. 

2. TO BE PRESENT AT YOUR TRIAL, TO GIVE 
EVIDENCE , AND TO EXAMINE OR CROSS- 
EXAMINE ANY WITNESS. 

3. TO CONSULT COUNSEL BEFORE TRIAL AND 
TO CONDUCT YOUR OWN DEFENSE OR TO BE 
REPRESENTED AT THE TRIAL BY COUNSEL 
OF YOUR OWN CHOICE, SUBJECT TO THE 
RIGHT OF THIS COURT TO DEBAR ANY 
PERSON FROM APPLA RING BEFORE IT. 

4. IN ANY CA3E IN WHICH A SENTENCE OF 
DE«TH Mn Y BE IMPOSED TO BE REPRE- 
SENTED BY A MEMBER OR CIVILIAN 
ATTORNEY OF THE UNITED STATES FORCES 
AND SUCH OTHER COUNSEL AS THE ACCUSED 
MAY DESIGNATE. 


Defense Counsel will be assigned in all cases (L 6d). 

5. TO BRING WITH YOU TO THIS TRIAL SUCH 
MATERIAL WITNESSES IN YOUR OWN DE- 
FENSE AS YOU MAY WISH, OF TO HAVE 
THEM SUMMONED BY THE COURT AT YOUR 
REQUEST, IF PRA.CTICABEE . 

6. TO APPLY TO THE COURT FOR AN .ADJOURN- 
MENT WHERE NECESSARY TO ENABLE YOU TO 
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IxLuHxiaJ YCOit xJ_j 1 xji* O— . • 

7 . TO K.iYA 1H2 i^QC-x-lDIi.Grj TIA lolAT-D 1ILIJ YOU 

Ax'!.*- OlWh/IiJxJ OllxXI-J xC J x._ xJx- 3 X -lx. X. I.-Oj 

Ilxi. GU. w— i X» tfilCi. xx^xjY aA_. CG *_<cC'x_<2 • 

»3» -i — xi^x xj V «ji. x Ox CG.. J’lC'xiOx. iG x Xxxxj a — ■ xixl- 

iiOi. I Uxl IXxjV Xxj / xO ..ix .xiVOXx.X J.X.O- aU'-xIOxu. X X 

3xx__I. xOxvYlx GitO'JxD 3 hiY xi^ x'Ix.^I..l'j JUTD 

jx. xxxt/j oxiGLx.xy xj j _ il A 3X x/xj Odl ..Gx>IxI_A , 

3ucii petition snail be filed on Le^al porn ho. 10 within 
ten (10) days alter the announcement of the Court 1 3 deci- 
sion unless before the expiration of such, ten (10) days the 
court extends such period for y,ood cause shown (LGPl 5- 

3H.3) 

ixhjJ, lu ixCCi x/0 YOU 0Xxx/iix o— *xx 0? 
xoCj • x o ^ o x xi • 

i xLuo, x'o xOGi Axtxj Yovj x.O ihjxxJx i’Oh iiiXx-kxj Xx. xiixo CAoxj? 

1 

ACC . • xxjo, 3lxX. 

X xXxjO* xU xLGG » xl-xO A GOxh Ox- X.iA CaAli.Gxj O^XIXIX Xxxj.j-. 3-jxCVxjD 

uxu. YOU PxllOxX 10 xhlAl? 


aCC. 


J x-.iO y Jl--, 


jo . xO ACG • lU'J ixiOl CG x\aj; x-xi* Ax.l 1 lx.J Alirilx.>lxjD AT 

YixA J.1..XXJ YOU ,/^.lxj 3-xxVxxD ..111', 1112 OHAliG-LS? 


aCC. 


: Yxj3, 3IU. 


XU xxtUoi Yd C i Xxia. _A, < Ox * xjA I., xj > J .jx.CxJ Ao XJJU.I^IT 


J:— x x — . aCGGxxX Jil Jxi_.li ,/Cj raw x.G. 30. 


IxXoo . 


hjO , jiiL, 


Xxtx.O. 10 aOG - X .1 1x11 1*0./ ihj-vJJ 10 J luI n.i.xii.Gxj ( j) 

•i.x r.waiCuxA.S. 

The president reads to the accused the cliarge(s) and par- 
ticulars as set forth in the charge sheet. After tie 
reading of 2 AC1 particular and 2 ,.01 charge the court will 
ash the accused in the language next below set out, if he 
understands the sane and whether ho pleads guilty cr not 
guilty to it (ii&H 5-324.3). The court nay accept a plea 
oi guilty to an offense other than that char yed( h'Gh 5-3244) 

±xi_o. xu -xGG t 20 YOo ui.xx^ih.u.x x'fxxj C.*.x»L.r2 ( PAxlTXCLx.Ax.3) ? 


ACC. 


Yxj 3 , x 10 . 
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If .the issue of insanity is raf ’ed, it should he done 
here. The court will then proceed as set forth in 
Part III, Sec. 560, of this Outline. 

PR23. TO / CO: HOW DC YOU PLEAD? 

ACC . : (GUILTY) (NOT GUILTY) 

If the plea is guilty: 


PRES. TO ACC: 


;» cc . 


PRES. TO ACC : 


DO yri? UNT-EPSTA ND THA T BY t PLEA OF GUILTY 
YOU ADif.IT <<8 TRUE ALL PARTICULARS AND THE 
0 FAROE AS SET FORTH IN THE CHARGE SHEET 
A MU Ah . A VITHOUT FURTHER FFOCI J.'RF COURT 
CAN li.UGSS ANY L/ATFUI SENTENCE, .INCLUDING 
Zl. AM Cl I GENERAL MILIT, RY GOVERNMENT 
Co' ' T ) ([/;• TO TEN (10) YEARS IMPRISONMENT 
IF . . f IM'T.RMEDL-.TH; COURT)? (MGR 5-325; 

MGR 5 228) . 

YES, SIP. 

I 

DO YOU DESIRE TO CHANGE YOUR PLEA TO ONE 
OF NOT GUILTY? 


ACC. 


: NO, SIR. 


V'hile the court may sentence on plea of guilty without 
further proof, it must rer.oive ev. Eence to determine that 
plea wna not improvident or unqualified. After hearing 
such evidence the c::ut i will be closed and will determine 
by majority vote whether such plea of guilty should be 
entered for the accused. 

If it determines that the plea of guilty will be entered, 
a finding of guilty by xiot less than two-thirds vote 
shO''l A o'* c s.tie Av olio ooun r- ar/J announced in open court. 

The c o / h wi .1 thun r*j..o5.ve evidence to (a) ascertain ex- 
tent:* . 1 rr. o i.:'i.uii3 •nncos ' ‘ an;, and (b) to enable it to 
da<-y„- .une the neoter-'v •' o he imposed. (MGR 5-32; ;>* ; MGR 5-32*3 
Tni? : ri / proper j y in-' ; f/Vj e.* donee of oharact . .• of the 
ac..p.-:r t and prior cor.vir 1} o.*s , if any. The courv will 
then be closed, decide upon the sentence to be imposed 
unon the nccused by not less than tro-thirds v:>te, reopen 
and announce the sentence in open court. 
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If the court determines that a plea of guilty should 
not be accepted and it is determined that a plea of 
not guilty should be entered for the accused (MGR 
5-324.5), the court will open and announce: 

PRES. i’O ACC: A PLEA OP NOT GUILTY WILL EE ENTERED 
AND THE CASE WILL DE TRIED AS IF SUCH 
A PLEA HAD BEET. :JID2 ZY THE ACCUSED. 

The court may not accept a plea of guilty and must en- 
ter a plea of not guilty to any offonse involving 
the death penalty, providing, however, that a plea 
of guilty to an offense punishable by death may be 
accepted, if the court is satisfied from the nature of 
the case that the punishment of death would be clearly 
excessive and that a lesser punishment would suffice 
C.GR 5-328). 

The court may, on it3 ov/n motion, or at the request of 
the accused, at any time before che sentence, alter 
a plea of guilty to one of not guilty (IIGR 5-350). 

If there 13 more than one defendant, and one or more, 
but not all, plead guilty, or if a single defendant 
pleads guilty to one or more, but not all of the 
charges, the court shill defer sentence on any of the 
I charges vintil the trial of all is completed, in order 

to impose one sentence on each defendant v/ith respect 
to all the charges to which he hi3 pleaded or has 
been found guilty. 

The president or any member of the court may interrogate 
the accused on facts pertinent to the charge and particu- 
lars, but will not apply any compulsion to require him to 
answer. Any statements mdo by the accused will be evi- 
dence in the case. Attention is invited to paragraph c. 
Section 220, supra, in which it is emphasized that occa- 
sion should very seldom arise in v/ar crimes trials, where 
adequate prosecution and defense counsel aro alweys avail- 
able, for interrogation of accused or witnesses by the 
court. In any event, an orderly development of cs3e3 dic- 
tates that courts not do so until prosecution and defense 
counsel have finished v/ith the witness. Likewise, 
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WITNESS* (Indicates the accused.) 


PROS j NO FURTHER QUESTIONS. DOES THE DEFENSE DESIRE 
TO CROSS-EXAMINE? 

\ 

T’NE DEFENSE D^ER (NOT). 


DC : 

PROS 

pt?ER 

PRES 

pros 


ANY OTTESTTOMR qy ANV Mpuptptf op twe COURT? 
YES (NO) . 

THE WITNESS IS EXCUSED. 

rpTip PnOSECTTTTSN Ppqrpc! _ 


If any notion for a finding of not '’uIDtv i* to he made. 
It ■’s node at this tine a° foT>o v/-» (**r>v 5-327,2). 

DC: THE DEFENSE MOVES AT THIS TIME FOR A FINDING OF 

NOT GUILTY AS TO (ALT. PARTICULARS 1, 2, ETC., 
FIRST CHARGE, ETC.) ON THE GROUND THAT THERE 
IS NOT SUFFICIENT EVIDENCE TO SUPPORT A FINDING 
OF GUILTY AS TO THIS (THESE) PARTICULAR (S) AN D 
THIS (THESE) CHARGE (S) . 

If any such notion is made, the court will determine 
the issue as in the case of any other interlocutory 
question and will announce its decision. 

After the close of the case for the prosecution, the 
court may on its own motion acquit tho accused on any 
charge, if it decides there is not sufficient ovidenco 
to support the charge and that tho accusod should 
not be required to answer it, and any such acquittal 
shall he entered In the record of tho caso (**oh 
5-327.9). 

The court, or application of the prosecution, may 
direct that any further change or charges be preferred 
against the accused and may grant any ’neccs°n r, v adlourn- 
mont. for that purpose (mo° 5-327.2). Tf no adlourn- 
mont. is deemed necessary, the court may proceed to 
ma^e It* finding* and a* o es* the pun <e »hmont on «uch 
further charge without the re-introduction of the 
evidence already hoard. 

A Military Government Court may amend a charge at any 
tiuo before finding, provided that an adjournment is 
granted if necessarv, and that no injustice is thereby 
done the accusod (MGR 5-330). 
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Here is made the opening statement, if any, of the 
defense . 

DC : THE DEFEITSE DOES (NOT) DNS IR^ TO KA*u2 AIT OPENING 
state: ENT. 

DC : THE DEFEITSE CALLS AS ITS FIRST WITNESS 

The president administers to the defense witnesses the 
3ame oath administered to witnesses for the prosecution, 

• / 

The president or any member of the court nay interrogate 
the accused on any facts pertinent to the charge and 
particulars, but will not apply any compulsion to require 
him to answer. An accused has no privilege against solf- 
incriminaoion and he will not be warned that he is not 
required to answer questions (LGR 5-354.5). Attention is 
invited to page 407, this oection 501, in which it is 
emphasized that occasion seldom arises for the court to 
interrogate the accused and that such interrogation, if 
any, by the court should be postponed until near the end 
of the trial. Furthermore, the president has the obliga- 
tion to mal:e certain that any 3uch interrogation is orderly 
and expeditious. If the accused has not already testified, 
the president should always give him an opportunity to 
testify immediately before the defense is permitted to 
rest in the manner hereinafter indicated. 

PRES. VO ACC: YOU KAY HAKE A SWORN Oil AN UH3N0RN 

STATET JJT, Oil WHICH YOU KAY LE CHCSS-EXAI ilifED. 

YOU ARTS ADVISED ilLVT THE COURT ..AY DRAW SUCH 
INFERENCES AS THE CIHCUhSTANCES JUSlIFY FROM 
YOUR REFUSAL TO ANSWER OR FRO.. YOUR FAILURE TO 
TA HE THE STAND IN YOUR OY/II LEKALF. ARE YOU NOW 
WILLING TO TESTIFY? 

DC : THE D3FEII33 RESTS. 

PROS: THE PROSECUTION HAS NOTHING FURTHER . DOES THE 
COURT DESIRE ANY ..IiNHoSLS CALLED OR RECALLED? 

(FOR 5-527.3). 

PRES: THS COURT DOES (HOT). 

PiiOS ' (Argument ) . 

DC : (Argument). 


$ 
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Tt will be noted that the dgfen«e h««* the ri^ht to rio°e 
(" n - n 5 -^ 97. 1 f). 

n ”?0 . PUP /}OT Tf ' , P • [TTT T'? (^T,O r,r ’ T ' 

'J’he findings the court a« to the cruft or innocence 
of the accused erH, if 3u.ii e* to the sentence to be 
npoaei, must be *v* the concurrence of at. leapt two- 
thirds of all tbe members present at. the time the vote 
la taken (t,_ 7 M. 



^e court will be opened in the presence of the accused, 
bis counsel, the interpreter, the reporter, and the 
personnel of the prosecution, all of whom remain 
standing (except the reporter) at which time the president 
announces * 

p-rjjc.. mr ' 7 S oott-^ T' T nr/>0ET) SES-SIO" , A' 7 ' hEA-T T'VO-^mDS 
op mum; ' 0^*330 pppr-pup pup fpig ^3 uomE ”/AS 

T’AKE" GO fr C Trr, ' -, T**o TU PAC’ T ’3T-HTVC op 0TTTV"Y pti>tt)<3 
VOr. 

op 4 r T p/*n m- 'V'TT A •-•0 ftt» TJ crup ry^A^Op. COTT/nv 

On 

OP rpn-rcnT A""' 1 , PT r> Q m oua ">op . oTT^T.fry 

Op O ft ^mjnrrr g VTnf’O /U’/IT'CI? , >TC rp f! T TTT'TV 

Op otift'-pp . OTTTnmv 

pnpo , pup 00 TT *' r ' ^o'WTS’O VOT» o ’" 1 JTT O ft ’->rnTO*TT #00 ft »m rm.rp 

on ft -op (cM 

Ir respect' ve o r the result of tr’ai, t^e accu°ed win. be 
returned to custody oendin^ r inal cm "po"ition ( T 3 a). 

A Militar - '’ - Government Court shall announce its findings 
on each particular and charge before it, and shall pro- 
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Section 501 


15 July 4b 


nounce ono sentence In respect of all the charges upon 
w'rioh the accused is found guilty (MGR 5-331) . 

The findings, os well ns the sentence, must be announced 
ip «pen court (MGR 5-327 1). 

PRES: THI. COURT WILL HE R EVIDENCE OP PREVIOUS CONVICw 
TIONS j.ND OF ANY EXTENUATING C IRCUMoTANCES . 

Evidence of any previous convictions of tho accused in 
ony court may be received (MGR 5-327.1) . 

PROS: THE PROSECUTION HAS (NO) EVIDENCE OF PREVIOUS 
CONVICTIONS. 

• . . 

PRES. TO ACC- DOES THE ACCUSED DESIRE TO INTRODUCE 
EVIDENCE OF EXTENT! TING CIRCUMSTANCES OR TO 
M.VKK .. NY FURTHER ST.' TEMANT TO THE COURT? 

(MGR 5-327.1). 

* 

DC : THE ACCUSED DO S (NOT). 

PRES: THE COTJRT WILL BE CLOSED. 

The procedure for voting on the sentence is the same as 
for voting on findings (L 7b) 

The court will be opened in the presence of the accused 
his counsel, the interprotar, the reporter, and the 
personnel of the prosecution, all of whom remain standing 
(except the reporter) at which time tho president announces 

. 

PRES: THE COURT IN CLOSED SESSION , AT LE. ST TWO- THIRDS 
OF THE MEMBERS PRESENT AT THE TIME THE VOTE WAS 
•, T. KEN CONCURRING, SENTENCES YOU; 

1. TO BE IMPRISONED FOR A TERM OF 

COMMENCING 194 AT 

OR SUCH OTHER PLACE ..3 IV Y RUT DESIGNATED BY 
COMPETENT MILIT.’ RY AUTHORITY. 

• ^ ivlv « i ' * ' 

2. TO LIFE IMPRISONMENT COMMENCING FORTHWITH AT 

OR SUCH OTHER PL CE / S MAY 
PlS E>: St ON. tl’.D P,Y COMPETENT MILITARY AUTHORITY. 

3 TO DL. TII BY HANGING AT SUCH TIME AND PL CE AS 
HIGHER AUTHORITY MAY DIRECT. 
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Upon approval of a sentence of death, an order will be 
issued directing the execution of the sentence. The 
arrangements ar.c procedure for the execution will be as 
prescribed by cbe a i horicy appointing the court. 

r 

(As to sentence powers of the court, see above Sec. 250). 

PR o: 13 THERE . NffKINO FURTHER TO PE PRESENTED TO THE 
COURT. 

PROS: YES (NO). 

PRES: THE COURT '.D JO URN 3 SUBJECT TO C-.LL BY THE PRESIDENT . 


; 


SEC 

601 15 July 1946 


PART VI 
CAS 2 RECORD 


Attachments^ _to Form No^ 8 

Tho cqso record will consist of logoi Form t!o. 8, tho 
front and rovers o sides of which should bo filled out 
completely, in which should be inserted tho following: 

1. Petition for Review (Legal Form w 0 . lo (CA/ 
Gl/15 ) ) . 

2. Siecicl orders appointing court (including 
amending orders). 

3. Letter or Order referring cose to the court. 

4. Charge Sheet (legal Form Vo. 3 (Ca/gi/3)). 

5. Record of Testimony (including exhibits) in 
duplicate . 

6. Commitment (Legal I’orm i^o. 5 (CA/Gl/lO)). 

7. Miscellaneous Topers . 


SEC 

610 


Sample Form of Record and prescribed Cojni-CS^ 

A genurt 1 outline of record of testimony i3 attached 
hereto . 

It i3 dosireblo that an original and four (4) copies 
of tho transcript of tho testimony be made in all war 
crimes cases. it is not necessary to duplicate ini- 
tial papers and exhibits. 


501 



15 July 1946 


exhibits, etc., af.’e::ded 


Description 


Burner 


I^age" 'wTTere intro<Tuce3" 



A General I'llitary Government Court appointed by_ 

(cTe3 - 

_:ne t at on the day of _ 

crTho npecioT orders) ""(place) T^on^bT 

19 , __houra, r.3 directed hy the President thereof. 

( timej 

Tiie Court proceeded in open court to the trial of 
, accused, who was prosent. 


_ , a Member of the court, is an 

(Hanley T iifTrne ) 
officer with logoi training. 

The Court appointed 

VGrucTeT ~(ncme) TA3NT ro^gnniz atXon ) 
aa interpreter for the case, end he was duly sworn, 

(If rn interpreter is appointed to assist the accused 
end bis counsel, the record should so indicate). 

The Court appointed 

TCratTeT (r airej (A3?T) (organization) 
as reporter for tho cose, and ho v ;&3 duly n worn . 

(If the court appoints an adviser, the record should so 
indicate and he should be sworn). 

(If it was agreed by the court that tho president would 
rule on all interlocutory questions, subject to the objection 
of any m orator of tho court, tho record should so indicate). 


i : fE3 


When does the accused dosii'o to introduce as counsel? 
(sec page 402) • 

Tho Defense Counsol. 


(DC i Tho accused desires to introduce os counsel 

( UcunoT 

, who is duly qualified to 

(nation' lity) (nrof :s.;ionT 

practice before this court. (If such special counsel is a 
lawyer, the record will contain r statement that ho is not 


/SOD 


X 





SEC jIO 1 Anril 1947 , 

debarred by Military Government from appearing before the 
court.) 

All members of the Court appointed by the foregoing 
Special Order(s) and all prosecution and defenso counsel 
assigned to the case were present (except 
excused by appropriate authority) . 

i 

The prosecutor stated the general nature of the Charges 
and Particulars. 

PROS: Is any member or members of the Court fundamentally 
opposed to capital punishment? 

PRES: (After interrogating the members of the Court) : No. 

I 

PROS: The prosecution will not call any member of the 
Court as a vitness. ’..ill the accused call any 
member as a witness? 

DC : No, sir. 

PROS: Has any member of the Court a personal interest 
in this case? 

PRES: (After interrogating the members of the court) No. 

PRES: The Court has satisfied itself that it is properly 
constituted under the laws and rules governing 
Military Government Courts and has jurisdiction over 
the personls) and offense(n) of the accused. If 
either the prosecution or the defense has any ground 
for challenge of any member, it is requested that 
it be disclosed now. (If none disclosed, add:) 

There being no grounds for challenge, the Court 
is declared to be properly constituted. 

PRES: The Trial will be conducted in open Court (in camera) 

(If in camera, state reasons) 

The Court interrogated the accused as to his name, age, 
residence, nationality, and status (civilian or military) 
as follows: 


PELS: 
nCC : 


PEES : 


ACC 


t- 
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The Court interrogated the accused with reepect to 

his physical and mental condition as follows t 

*■ 

PRJ3: 

ACC ; 





PRJ3: 



After consideration, by the Court in closed session, 
the President announced that it was the decision of the 
Court that the physical and mental maturity of the accused 
wa 3 such that he (she) would be tried in all respects as 
an adult person. 

President advis C 0. th e accused of his (her) rights a3 
set forth in Section 501, Supra . • Upon interrogation the 
accused stated tx.at he (ahe) understood such rights. 

P?uh3 to ACC: Are you now ready for trial in this case? 

■ 

ACC : Yes sir. 


PRJ 3 to ACC: 


Has a copy of the Charge Sheet been served 
upon you prior ’co trial? 


' ACC : Yes sir.. 

i 

PR_,3 to ACC: ,7ere you photographed and fingerprinted at the 
time you were served with the charges? 


ACC 


Yes, sir. 


r 




PfU 3 to^hOS: 


You will now offer in evidence as Exhibit P-1 
the accomplished 7C3 Form Ho. . 


PROS 


Yes, sir. 

it* U4. t ■ 1 1 T 


P-R-'O 1 . X v/ill now read to you the Charge and Particulars. 

^ ' 

The Court then read to the accused uhe Charge and 
Particulars as so- forth in -he Charge 3**eet. 
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SEC 610 


1 February "*947 


PRES TO ACC: Do you understand the Charge and 
Particulars ? 

ACC : I do. 


PLEAS 

PRES TO ACC: How do you plead? 

(If there Is more than one charge, the above 
procedure Is followed as to each charge, the accused 
pleading to each charge and particulars separately,) 

t - J 

ACC: To the Charge and Particulars, (wot ^uilty) 
(h-uilty) . 

(If the plea Is "Guilty", the following should 
appear: ) 

The accused was asked whether he understood that, 
by a plea of guilty, he admitted as true a*n Particulars 
p.nd the Charge as set forth in the Charge ^heot, and 
that, without further proof, the Court could lmooee 
any lawful sentence, including death (if a General 
Military Government Court) (up to 10 years and RM 
100,000, if an Intermediate Military Government Court) 

, to which he replied that he did (not) understand. 

Accused was then asked whether he desired to change 
his plaa to one of "Not Guilty". 

ACC: YOs sir, 

V/hereupon the plea was changed to Not Guilty, 

(If the plea of guilty was not changed, the 
court should proceed as indicated on page 406, supra). 
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f S 





The prosecutor then made an opening statement 
to the Court, 


TE'JTTMO’JY OF "'TTNES^ES 


TESTIMONY FOR THE PROSECUTICN. 

_ __ , a witness for the 

prosecution, was sworn r.nd testified (through an 
Interpreter) as follows: 

DIRECT EXAMINATION 


CROSS EXAMINATION 


REDTREC'' 1 E v A ,f T7A7 T 0N 


RECROSS EYAMI^ATIOW 


EXAMINATION BY THE CC T J n T 


(After the prosecution has offered all Its 
evidence) : 




PROS: The prosecution rest3. 
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(If tho defense makes a motion for any finding of 
not guilty) : 

DC j The d'^nge moves at this time, etc •••••• • 

„ - ■' . w ' -.wL '■ 

(If any such motion is made, the oourt will determine 
the issue as the caso of any other interlocutory question 
and will announce its decision)# 

The defense counsel then made (or waived) his 
opening statement to the Court: 

TESTIMONY FOR THE DEFENCE: 

I 

, a witness for tho defense, 
was sworn aric! ‘EestTfTefT TtHrough an interpreter) as 
follows: 

DIRECT EXAMINATION 


0*09°- EXAMINATION 


REDIRECT EXAMINATION 


RECROSS EXAMINATION 


EXAMINATION 8Y THE COURT 


STATE' ’ENT OF ACCUSED 


(If tho accused elects to moke a statement): ^ho 
accused elected to make the following unsworn 
(sworn) statement: 
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DIRECT EXiJW.T.'-ON 


cross ex aminat on 


REDIRECT LXAFIFA ION 


R.CCROSS EXAMINA' ION 


e::at.k::atioi: uy tie cctjet 


(After the defense has offered t 11 its ovidoncoj) 

DC: Tho defonso rests. 

(If the prosecution hna rebutte 1 testimony, use tho 
subhoed REBUTTAL end record tho testimony thereunder). 

The prosecution announced that it hod no further 
testimony to offer. 

Tho dofonso announced fiir. t it hed no further testi- 
mony to offer. 

I 

The Fro3ident stated thrt the Court did not desire to 
cell or recall any witness. 

Orrl arguments wore made by the pr jsocutor end defenso 
counsel. 

The Court was closed to consijcr its findings after 
which it wn3 opened, 

FINDINGS 

(If there is a finding of guilty): 
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l 


PTES: Tho Court, in closed soar ion at least two - thirds of 
the members present at the time the vote v/as taken 
concurring in eech finding of guilty, finds you: 

Of all Particulars and the Charge: Guilty. 

OR 


Of Particulars 1, iirst Charge: Guilty 

Of Particulars 2, First Charge: Not Guilty 

Of the First Charge : Guilty 

(If there is a finding of not guilty): 

PRES: The Court acquits you of all Particulars and the 
Charge. 

TESTIMONY AS TO PREVIOUS CONVICTIONS i.ND EXTENUATING CIR- 
CUMSTANCES, 


(If there i3 any finding of guilty): 


PRES: The Court will hear evidence of previous convictions 
and of any extenuating circuma tances . 


(Here set forth the testimony and any statements of 
prosecutor, defense counsel, and accused). 


Th*e Court 


was closed 


to c'njidar t’.i3 


s 




« 


after 


■^•hi.c.h i « we A ope ned • 

PRES : The Court, in closed session, at least two-thfcrda of 
the members present at the time the vote was taken 
concurring sentences you: 


4 » 

The Court then at o'clock M. , on _ 

194 , proceeded to other Business OR adjourned to meet at 

the call of the President. 


(Fr’eeidont ) T'.femBer) of The UourT. 
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ThK COMMISSIONRK FOR Til K UNITED STATES OF AMERICA 

ON THE 

United Nations War Crimes Commission 







Aldpoho House. Park Lane. W i 

TEIKIMIONE fiHOSVKNOn *1031 

London, Ootober 27, 1947 


Dear Mr. Brand: 

Enclosed herewith please find Change 5 to the "Manual 
for Trial of War Crimes and Related Cases", now in use by 
United States War Crimes Group in Germany. 


Sincerely, 


v r /?> 



. ROBERT M. SPRINGER 
Colonel , USA 

United States Comaissibner 
United Nations War Crimes Commission 


Enclosure: 1 

&■> stated, dated C Oot. 1947 


Mr. George Brand 
Legal Officer 

United Nations War Crimes Commission 
Lansdowne House 

Berkeley Square 
London, W.l 


r 



HEADQUARTERS 
7708 WAR- CRIMES GROUP 
EUROPEAN CO'-MAFD 
APO 407 


6 October 1947 


CHANGE 5 


FUAL FOR TRIAL OF WAR CRIMES AND RELATED CASES 


1. Be cure to adhere to the instructions in the Foreword to the 
Manual, and file this Change 5 in the front of the Manual. 


2, Change 


Section Altered 


ected 


Correction in question by 
president to accused re 
sentence that may be imposed 
on plea of guilty. (Remove 
old page 406 and insert new 
page 406.) 

' 1 >r *-• ' 


* C ■ 

c . straight*'/*/- 

Lt Col JAOD 
Deputy Judge Advocate 
for War Crimes 


Section 501 


1 October 1947 


If the issue of insanity is naised, it should be done 
bene. The count will then proceed ns set fontb in 
Fa~t III, Sec. 760, of this Outline. 

PRES. TO ACC: EO’T DC YOU PLEAD? 

ACC. I (GUILTY) (NOT GUILTY) 


If the pier, is guilty: 


PKES. TO ACC: DC YOU UNDERSTAND THAT °Y A PLEA OF GUILTY 

YOU ADMIT AS T:\UE ALL FAuTICULArS AND THE 
CHANGE AS SET FO..TH I" THE CKAnGE SHEET 
AND WAT ’7 IT H OUT FU^THEu PROOF THE COUnT 
CAN IMPOSE ANY IA’/VFUL SENTENCE, EXCLUDING 
DEATH (IF A GENERAL MILITARY GOVERNMENT 
COUnT) (UP TO TEN (10) YEAhS IMPRISONMENT 
IF AN INTERMEDIATE COUrT)? (MOn 5-325; 

MGR 5-323). 


ACC. 


YES, Sin. 


PhES. TO ACC: DO YOU DESIRE TO CHANGE YOUi. PLEA TO ONE 
OF NOT GUILTY? ’ 


ACC. : NO, SIR. 


Thile the court may sentence on plea of guilty without 
funthen proof, it must receive evidence to determine that 
plea was not Improvident on unqualified . After hearing 
such evidonce the court ’"ill be closed and will determine 
by majority vote whether such plea of guilty should be 
entered f on the accused. 

If it determines that the plea of guilty will he entered, 
a finding of guilty by not less thirr fcwo-thinds vote 
should be made by the court and announced In open court. 
The court will then necelve evidence to (?) ascertain ex- 
tenuating c Incurs stances , if any, and (b) to enable it to 
detenmine the sentence to be imposed . (MGr, 5-325a; MGjk 
5-323) This may propenly Include evidence of chpructen of 
the accused and p^Ior convict!ons, ?f any. The count will 
the n be closed, decide upon the sentence to be imposed 
upon the accused by not less then two-thirds vote, reopen 
and announce the sentence in open count. 
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ETiROPcAV CO’^IND 
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CPAfiCE 4 

FOR TRIAL OF n-R CRI'SS ■•-QT RENTED CASES 

1. Re uure to adhere to the instructions in the Foreword to the 
anuul, t:*v file this C! angc -1 ir. the front, cf the Manual. 


2. Change": 

Section Altered Sate cf Faye- Reason 

or AclcTa? in an re •> N‘ oc tod 

591 lf5 Sop 47 402, 402.1 Ir.3ortion of nor 3 specific 

provisions cenoemirg appoint- 
ment of court, service of 
charges, reference of case for 
trial, assignment of counsel, 
and introduction of exhibits 
concerning the sane. (Remove 
old pu;-e 402, and insert new 
pages 402 and 402.1.) 

601 1* Sep 47 104 Insertion of additional pro- 

vision concerning personal 
data. 

(Remove old page 4C4 and 
insert new pn?e 404.) 


6 A 1 16 Sep 47 406 Change in exhibit designation 

for TOO Form No. 38. 

(Remove old page 405 and 
insert nov. page 405.) 


4 Incls: 

New Pages 402, 402.1, 
4 r ' 4, 405. 


Lt Col J..C0 
Deputy Judge Advocate 


for Tar Cri "rz 


ST” 501 


15 *Vpt !lbsr> 1047 


VOTH" 1 . SIT X f ry r '" r>T TT,V r>T0O’ 'TO ' ’Tj T’ - ’ » rptr ■> 

PROP' "UT'T- 0 0 " Try no TJ TJ ^ n ('rp.A 5 . 0^4 ' *- n 7 \ 

n^popf” or? . j ^ 0 , 

P~ : ( Tf rn rivi cor hao boon nnooinfce^ . ) t t -’Y '' , 0 !TR ,n v\ s 

. '' ' ' ' ” "b . . ,\s v* » M 0 '' L '" ” ■'' ", 7 ; * - 

BE "" •* D' 7 , The Adviser rises r.nrt free*? the ^rr^ilert 
who a?’-?.: DO YOU PAR •” ’?"• ATTAiSHTY 00' ( Oh /'N- 
TY Ah I 1 -"') TH.vT YOU "ITT., to TI 5 TTT O’’ YOU!? 

ARIDITY, ,0T I” ELY ; - v s 4 m )VXS38 TO ^HIS COURT? 

ADVISER: I DO. 

PROS: vur COUP" ’!A? T33Y APPOINTED PUR3UAYT ;o 0 * iOLiL 

ORDERS TO. , PARANA. 1 , HEADQUARTERS. 

EUWEAY 00 " ’DATED ' I-Y DAY OP 

. A 00. Y TREE EOF IP Or.-T'EO 1"' Y’ID3 TO * 

EY"1 0 I rp ' -l. 

•ji *. * * % J* * "T "• * I I I * , a ji^ 

P”OS: A COPY O ’* 1 f’W 'U-A t, PE3 TTPO ? * mv ’ T ACCUSED ; n E n '0 

RE T’P’TED ”''0 SERVED TT -Q'~ rr (EA"*- t ' ' 3 ’ vo 0 " yiE 

DAY OP f p OTTfY'rr py 

-IT y i! -oon -. -,-■- ^ 

’VRIOT! T ! T 0’" OE^ER if- EVTDE'^E “ r, ”'I3 1 ' r '' -g, ' 

PPO^J T T -TI° 0/°^ OT r " TT " tt ’ t TTVT> <JTATP«*. V. ( “'T AT, ) 

’71” yoy -y ~.";p ■'OTT^’T T'H mr, t^T — r - ‘ 1 

RY T P"~TP OP ' T, *rp D DV’TJTY .TTTDn": .’ n-'or - pp -yr 

CRT'R” TOT"; yy Qrp 

"'’-lor "P— — T v --T -\yriv '?> — r - r . 7 -t-tt* * — ^ ' 

P n O°. : T’*p or oo- ■ -rp r. 7 yi. re V -nH T n- T ryy rr-ry rprjj- T 

'••DPT ’ rcyn ">y To™- op or m p- irry JTTriiOT \pvo, 0 ’TP 

POP ' \P ” r ’ T_ ‘ 

. I OFT'PP TTJT — J « 'fj; - "V -" ^ ' 


PP T? '• . 

A . i — i 1 • 


•--f,:; yvr ?JIR ECHOED DESIRE -*C T:^’’0ruj0E ..3 OOUUO’U. 

t. . oorm :T tq the riyttjty.tty ;.°dig't:d .•efew.ie 

o.'.'r ;' v r 9 


In ’ c ov.;r.t of 3 poo i 1 counsel, .ouch cour • 1 !.s int- • -od«o **'0 
as follows: 


DO : TU 2 Aio-J^DD . U TP DO ^0 !"• MT 13 . -.-v 0i; r DTL 1 SMSS 

00TU T 3E r 

T" “ 7' , vT<-'H. TiTyJ “ J voT, laTor)) 

O I” D T Y ’’ “ T”‘ Y . ’ 0 ■“' ■ '"‘JOT ry m T7 j-. ^ 


SEC 501 


15 September 1947 


In the overt of civil! n counsel, the court must satisfy 
i tool .f and the record mist 3hov; affirmatively that such 
counsel has permission of, end is authorized by, tho 
Military oovornr- ant to Practice lnr. A statement of tho 
court in tho >»••;/> or-- 1 to '"hat effect v/ill -uf^ico. 

(*»np 5-32 Q .21 

ppaa. 'T'lIT' P 0 r . T 0 "'T' T '’’ ''-"tgpnp. Qp rprrv poiinm pppnpnrp. 


l T o member of t v - court or oh the. oroaecution is s-'orn. 


9000 , jr* i'TJO T^’jrn - -n T T Tl f *?' V 

('Op n v ) [ vhmo 1 < 

ay rr u - ' APPOI’’^! a * rrm-rnn jv y or? t.?to 

->P0° : TplS .as'n.ny?.’ r v n-p np mr j mt) lyrrprr • 

13 \ , .* 

ppos: r- ;.:t ^’iw of ttte coit^t fttnd p;^’- T TA T .r.y o?- , o c ed 

TO 0 J IT.» r ?Ui M T' , JnEPT? 

This qu stion need be asked only in cases bein^ tried be- 
fore r -c\\ r 1 Courts and tho Court •ill oxcu3j as dis- 
quali.fi od any member v/ha is opposed to such punishment. 


A OP . . 1 


Seotion 501 


15 September 1947 


PRES: THE ACCUSED WILL NOW BE INTERROGATED AS TO HIS NAME, 
AGE, RESIDENCE, NATIONALITY, CIVILIAN OCCUPATION, 
PARTY MEMBERSHIP, MILITARY STATUS, AND LENGTH OP 
PERIOD IN DETENTION. , 




Tho accusod will always stand when addressed. 

PRES. TO ACC * YOU ARE ADVISED THAT UNDER THE LAW OF 

MILITARY GOVERNMENT YOU ARE ENTITLED IN 
THIS COURT TO THE FOLLOWING: 

1. TO HAVE, IN ADVANCE OF TRIAL, A COPY OF 



ft & 


THE CHARGE* UPON "'RICH YOU "'ILL BE TRIED. 


While no time in advance of trial is prescribed, tho pur- 
pose of this provision is to enable tho accused to recoive 
a copv of such charges sufficiently in advanoo of trial ns 
will assure him a fair trial and afford him nn opoortunity 
to prepare a defense. 

2. 'T’O BE p*>R<3RMT 4^ YOTF’ TRIAL TO gjvE 
EVTOENCE, A TT D "0 EYA’HrNE CR o^orr.. 

EXAMINE ANY '"I' r ’ T E co . 

3. TO CONSULT 00TR Te! ET. before T^JAL AND TO 
CONDUCT YOUR 0 'C T DEFENCE O r TO BE 
REPRESENTED AT THE TRIAL 3Y COUNSEL OF 
YOUR OWN CHOICE, SUBJECT To THE RIGHT OF 
THIS COURT TO DEBAR ANY PERRON FROM 
APPEARING BEFORE IT. 

4. IN ANY CAGE IN WHICH A SENTENCE OF DEATH 
MAY BE IMPOSED TO BE REPRESENTED BY A 
MEMBER OR CIVILIAN ATTORNEY OF THE UNITED 
STATES F08CE5 AND 3TJCH OTHER COUNSEL AS 
THE ACCUSED MAY DESIGNATE. 

r ' 1 

Defonse Counsel will be assigned ir. all ernes (L 6d). 

5. TO BRING V, ITH YOU mo THIS TRIAL SUCH 
MATERIAL WITNESSES IN YO T TR OWN DEFENSE 
AS YOU MAY ,T ’I*N, OH ^0 HAVE THE*' 

SUMMONED BY TFE COURT AT YOtTR RECUR am , 

IE phacticable. 

6. *0 APPLY ^0 ^ Tr E COURT FOB AN ADJOURN- 
MENT I'crguR NEOE* <! Ahy mp enart.e yon ^0 
PREPARE YOTJR DEFENCE. 








* ' k * 
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7. TO HA^E THE PROCEEDING TRANSLATED "/HEN YOU 
ARE OTHERWISE UNABLE TO UNDERSTAND THE 
LANGUAGE IN ’"HICH THEY ARE CONDUCTED. 

8. IN THE EVENT OF CONVICTION to file A PETITION 
FOR REVIEW fo THE APPOTNTINO AUTHORITY SETT INC 
FORTH GROUNDS '"WY m VE FINDING* 3 A*Tj SENTENCE 
SHOULD BE 15 ET A 53 IDE O' 5 MODIFIED. 

, 4 

Such petition shall bo filed on Legal Form No. 10 within 
ten (10) days after the announcement of the Court’s deci- 
sion unloss before the orolratlon of such ten (10) days the 
court extends such period for good cause «hown (mod 5-311.5) 

j - 

PR EC , TO ACC; DC YOU UNDER 0 T AND ? 



ACC . 


YES, SIR. 


PRES. TO ACC: ARE YOU NOW READY FOR TRIAL IN THIS C.,°E? 


ACC. 


YES, SIR. 




PRES. TO ACC* HAS A COPY OF THE CHARGE SHEET SEEN SERVED 
UPON YOU PRIOR TO TRIAL? 


ACC. 


t YE' 3 , SIR. 


PRES. TO ACC* WERE YOU PHOTOGRAPHED AND FINGERPRINTED AT 
THE fIME YOU '"ERE SERVED ’"ITH THE CHANGES? 


ACC . 


YE* 3 , SIR. 


PRES, fo p^OS? YOU ’"ILL NO’" OFFER IN EVIDENCE /, q EXHIBIT 

P-5 THE ACCOMPLISHED "’CD FO^’T NO. 38. 


PROS. 


YE" , sir. 



PRE°. fo ACC: I WILL NO 1 " READ YOU >i-:ir ^WA n uE (s) 

AND PARTICULAR* 3 . 

The president reads to the accu^e^ the change (s) and par- 
ticulars as •’et forth in the charge sheet, ''ftor the 
reading of EACH particular and Yaoh charge the court win 
ask the accused in the language next below «et out, if he 
understands the^ame and whether he pleads guilty or not 
guilty to It (M^R 5-324.3), The court may accept a plea 
of guilty to an) offense other than that charged (HOP 5-324.4), 

i 

PRES. TO ACC: DO YOU UNDERSTAND THE CHARGE (PARTICULARS),? 




ACC . 


ES, I DO. 


r 


